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PREDHOVOR

Rok 2018 je pre nasu alma mater Pravnicku fakultu Univerzity Pavla Jozefa Safarika
v Kosiciach vyznamnym, ked’ze oslavuje 45 rokov od svojho zaloZenia v roku 1973.
Pravnicka fakulta v Kosiciach vznikla nariadenim vlady ¢. 88/1973 Zb. zo diia 9. jula 1973
,,0 zriadeni Pravnickej fakulty Univerzity Pavla Jozefa Safarika v Kogiciach®. Sldvnostné
otvorenie prvého akademického roka Pravnickej fakulty spolu s inauguraciou jej prvého
dekana sa uskutoénilo 28. septembra 1973 v Statnom divadle v Kosiciach.

Za 45 rokov existencie fakulty presiel vzdelavaci a vedecko-vyskumny proces na
fakulte zasadnymi zmenami. Do vzdelavania buducich pravnikov vyrazne zasiahol
Bolonsky proces a vedecko-vyskumné smerovanie fakulty bolo a Vv stcasnosti ije
determinované zasadnymi témami, ktoré ,,hybu“ svetom vedy. Co sa vak ani po 45tich
rokoch na naSej fakulte nezmenilo je potreba a zdujem diskutovat’ s praktickou sférou.
Tatranské sympozium nazvané po jeho obnoveni vroku 2010 ,Pravo-obchod-
ekonomika® patri medzi podujatia s najstarSou tradiciou zavedenou prof. Jozefom
Suchozom a kolektivom jeho kolegov. Toto podujatic sa nam dari kazdoroc¢ne
organizovat’ za podpory Agentury na podporu vyskumu a vyvoja a jednotlivych projektov
pridelenych Agenturou (momentalne je to projekt APVV-14-0598 |, Elektronizacia
V podnikani s akcentom na pravne a technické aspekty*).

Podujatie by nebolo mozné zorganizovat bez podpory dlhoro¢nych
spoluorganizatorov konferencie Ustavu §tatu a prava Slovenskej akadémie vied a Ustavu
stitu a prava, v.v.i. Akadémie véd Ceskej republiky a partnerov podujatia Slovenskej
sporitel’ne, a.s., vydavatel'stva Wolters Kluwer, portalu Ulpianus a advokatskej kancelarie
Juhas, Marjak a Ferenci.

VSetkym patri nase uprimné pod’akovanie za podporu.

Sympoézium by nebolo mozné zorganizovat' bez zanietenosti jednotlivych élenov
organiza¢ného vyboru sympozia. Tento rocnik sa nam vSak organizoval omnoho taZsie,
ked’ze v organizanom vybore absentoval jeho dlhoro¢ny ¢&len, kolega z katedry
obchodného prava a hospodarskeho prava, ale najmé nas priatel' Jozko Corba, ktory nas

necakane opustil zaciatkom tohto roka.

Aj na Strbskom Plese budeme na nasho priatel’a a kolegu spominat’!

V Kosiciach, 15. oktober 2018

Jozef Suchoza, Regina Huckova



I. JEDNOTNY DIGITALNY TRH - LEGISLATIVNE A
APLIKACNE OTAZKY



JUDr. Zuzana Adamova, PhD.*

Trnavska univerzita v Trnave, Pravnicka fakulta

Autorské pravo a jednotny digitalny trh?

Copyright and single digital market

Abstrakt

Navrh novej smernice o autorskom prdve na jednotnom digitilnom trhu je aktudlne
hlavnou témou na poli autorskoprdavnej legislativy. Jej prvy navrh bol zverejneny v roku
2016 a s bliziacim sa terminom rokovania vo vybore pre pravne veci Eurdpskeho
parlamentu (JURI) vystriedala velké ocakdvania masivna antikampan. Jej nosnymi
témami bol boj proti ¢lanku 11 a clanku 13. Predmetom prispevku bude pohlad na
navrhované zmeny, s ktorymi sa spdjaju oznacenia dan za linky, filtrovanie obsahu,
bezpecny pristav 2.0, ¢i tzv. value gap. Cielom tohto prispevku je pohlad na aktudlny stav
prdc na smernici s ohladom na jej najnovsie verzie v kontexte skutocného prinosu a rizik,

ktoré by uvedena smernica priniesla.

Klucové slova: autorské pravo, jednotny digitalny trh, clanok 11 a 13 navrhu smernice

0 autorskom prave, pravo vydavatelov, zodpovednost online platforiem, filtrovanie

Abstract

The proposal for a new Directive on copyright in the Digital Single Market is currently
the major topic in the field of copyright law. Its first proposal was published in 2016, and

big expectations have been replaced by the massive anti-campaign as the term of the

JUDr. Zuzana Adamova, PhD. je riaditelkou Ustavu prava dusevného vlastnictva
a informacnych technoldgii na Trnavskej univerzite, Pravnickej fakulte.

Tento prispevok bol realizovany v ramci projektu VEGA ¢&. 1/0556/17 Creative Commons ako
nastroj pre spristupiiovanie a pouzitie kreativneho obsahu, informacii a dat. Text bol spracovany
k stavu ku ditu 5. septembra 2018.



Committee on Legal Affairs of the European Parliament (JURI) proceeding approached.
The main themes of the Directive are the fight against Articles 11 and 13. The subject of
this contribution is to present author’s view on proposed changes accompanied by terms
such as link tax, content filtering, safe harbour 2.0, or the value gap. The aim of this
contribution is to look at the state of play of the Directive's work with regard to its most
recent versions in the context of the actual benefits and risks that the Directive would

bring.

Key words: Copyright, Digital Single Market, Article 11 and 13 of the Copyright Directive
Proposal, Publishers’ Right, Online Platforms” Responsibility, Filtering

JEL Classification: K110

UVOD

Navrh novej smernice o autorskom prave je dnes hlavnou témou na poli
autorskopravnej legislativy. Jej prvy ndvrh bol zverejneny 14. septembra 2016°
v nadvéznosti na dokument Europskej komisie oznaceny ako ,,Stratégia pre jednotny

Navrh. Smernica Eurdpskeho parlamentu a Rady 0 autorskom prave na digitilnom jednotnom
trhu. 14. september 2016. COM(2016) 593 final. Sprievodnym dokumentom navrhovanej
smernice bol aj pracovny dokument Gtvarov Komisie Zhrnutie postidenia vplyvu o modernizécii
pravidiel EU tykajucich sa autorského prava. 14. september 2016. https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016SC0302  [dostupné 05-09-2018].
V rovnaky den bolo vydané aj oznamenie Komisie o podpore spravodlivej, efektivnej
a konkurencieschopnej eurdpskej ekonomiky zalozenej na autorskom prave na digitalnom
jednotnom trhu. Pozri European Commission, Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Comittee and the
Committee of the regions. Promoting a fair, efficient and competitive European copyright-based
economy in the Digital Single Market. COM(2016) 592 https://ec.europa.eu/digital-single-
market/en/news/promoting-fair-efficient-and-competitive-european-copyright-based-
economy-digital-single-market [dostupné 05-09-2018].


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016SC0302
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digitdlny trh v Eurdpe®.* UZ prvé reakcie na navrh smernice boli viac neZ negativne.> Kym
Vv m4ji 2018 bola dosiahnuti rokovacia pozicia Rady na trovni vel'vyslancov (COREPER),
S bliziacim sa terminom rokovania vo Vybore pre pravne veci Eurdpskeho parlamentu
(JURI) v8ak vel'ké ocakavania ohl'adne rieSenia problémov autorského prava a jednotného
digitalneho trhu vystriedala masivna antikampai. Jej nosnymi t¢émami bol boj proti ¢lanku

Oznamenie Komisie Eurdpskemu parlamentu, Rade, Eurépskemu hospodarskemu a socialnemu
vyboru a Vyboru regionov. Stratégia pre jednotny digitalny trh v Eur6pe. COM(2015) 192 final.
https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52015DC0192&from=EN
[dostupné 05-09-2018] (d’alej len Stratégia). V Stratégii sa Komisia okrem iného zaviazala
k nasledovnému zavizku: ,,Komisia do konca roku 2015 predlozi legislativne navrhy s cielom
zmiernit rozdiely medzi vnutroStatnymi rezimami autorskych prav a umoznit’ Sir$i online
pristupu k dielam pre pouzivatelov v celej EU, a to aj prostrednictvom d’alsej harmonizicie
opatreni. Sucast'ou navrhov bude: i) prenosnost’ obsahu ziskaného zdkonnym spdsobom, ii)
zabezpecenie cezhrani¢ného pristupu k zédkonne zakupenym online sluzbam pri re$pektovani
hodnét prav v audiovizualnom sektore, iii) véc¢Sia pravna istota pre cezhrani¢né pouzivanie
obsahu na osobitné tigely (napr. vyskum, vzdelédvanie, hibkové analyza textov a udajov atd’.)
prostrednictvom harmonizovanych vynimiek, iv) objasnenie pravidiel tykajucich sa aktivit
sprostredkovatel'ov vo vztahu k obsahu chranenému autorskym pravom a v roku 2016 v)
modernizacia presadzovania prav duSevného vlastnictva, ktora sa sustredi na porusovania prav
v komerénom meradle (pristup zaloZeny na ,,sledovani toku penazi®), ako aj na cezhrani¢né
uplatiiovanie tychto prav.“ (s. 8 Stratégie). Hlavné ciele v oblasti autorského prava v zmysle
uvedenej Stratégie mozno teda rozdelit’ do troch oblasti: i) lepsi cezhraniény pristup k online
obsahu, ii) SirSie moznosti pouzitia materidlov chranenych autorskym pravom pri vzdeldvani,
vyskume a vo vztahu ku kultirnemu dedi¢stvu, a iii) lepSie fungovanie na trhu autorského
prava. Prvym zrealizovanym krokom bolo prijatie nariadenia o cezhrani¢nej portabilite, ktoré
zabezpecilo, ze predplatitelia sluzieb online obsahu mozu mat’ pristup k tomuto obsahu aj ked’
st docasne v inom &lenskom $tate EU [pozri nariadenie Eurdpskeho parlamentu a Rady (EU)
2017/1128 zo 14. juna 2017 o cezhrani¢nej prenosnosti online obsahovych sluzieb na
vniitornom trhu]. Dal§im krokom bola implementacia Marrakésskej zmluvy, ktord ma umoznit’
lepsi pristup ku kniham a inym textom pre osoby so zrakovymi postihnutiami alebo problémami
pri Citani tla¢eného textu.

Pozri napriklad Open Letter to the European Commission. 40 academics all over the EU express
their concern about Copyright reform. 30. september 2016. https://medium.com/eu-copyright-
reform/open-letter-to-the-european-commission-6560c7b5cac0 [dostupné  05-09-2018].
Kuczerawy, A. Dear European Commission — academics express concern about monitoring
obligations in the proposed Copyright Directive. 1. december 2016. KU Leuven CiTiP.
https://www.law.kuleuven.be/citip/blog/dear-european-commission-academics-express-
concern-about-monitoring-obligations-in-the-proposed-copyright-directive/ [dostupné 05-09-
2018]. Angelopoulos, Ch. On Online Platforms and the Commission’s New Proposal for a
Directive on Copyright in the Digital Single Market. SSRN, Januar 2017.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2947800 [dostupné 05-09-2018].
Husovec, M. EC Proposes Stay-down & Expanded Obligation to License UGC Services. 1.
september 2016. Hutko's Technology Law Blog. http://www.husovec.eu/2016/09/ec-proposes-
stay-down-expanded.html [dostupné 05-09-2018]. Rosati, E. Why a reform of hosting
providers’ safe harbour is unnecessary under EU copyright law. European Intellectual Property
Review, 2016, ro¢. 28, ¢. 11, s. 669-677. Neskor napriklad aj Hilty, R., Moscon, V. et al.
Modernisation of European Copyright Rules. Position Statement of the Max Planck Institute for
Innovation and Competition. Max Planck Institute for Innovation and Competition Research
Paper, 2017, ¢. 17-12. https://www.ip.mpg.de/en/projects/details/modernisation-of-european-
copyright-rules.html [dostupné 05-09-2018].
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11 (najcastejsie spajany s oznacenim ,,dail za linky*) a ¢lanku 13 (spajany s ozna¢eniami
»value gap* a ,,upload-filtrovanie obsahu). Spolo¢ne s tym sa sklofiovalo najmé heslo
SaveYourlnternet.® | ked Vybor JURI v jini 2018 navrh schvilil, na d’al§i mesiac poslanci
Euréopskeho parlamentu odmietli predlozeny zamer, stym aby vyjednavaci
zékonodarného zboru EU zadali rokovat s Glenskymi §tatmi (Rada EU) o kone¢nom zneni
legislativy upravujucej predpisy EU v oblasti autorského prava. O navrhu sa ma dalej
rokovat’ v septembri, avSak ako konstatujeme v zavere tohto prispevku navrh povazujeme
z viacerych hl'adisk za nekvalitny a potencialne $kodlivy, a preto by bolo najvhodnejsie
pokragovat’ v rokovaniach na urovni Rady.

| ked’ sa navrhovany predpis oznacuje vSeobecne ako smernica o autorskom prave na
jednotnom digitalnom trhu, rozhodne nejde o komplexny ¢i systematicky nastroj. Navrh
smernice skor reflektuje na vybrané aktualne problémy a poziadavky zo strany nositel'ov
prav ¢i pouzivatelov. V marci 2018 bulharské predsednictvo predstavilo novy,
konsolidovany névrh,” ktory podstatne zmenil viaceré recitaly aj jednotlivé ustanovenia,
a to najmé s ohl'adom na kontroverzné ¢lanky 11 a 13. Koncom maja sa Vybor stalych
predstavitelov vlad &lenskych statov pri EU (COREPER), ako hlavny pripravny organ
Rady EU, dohodol na spoloénej pozicii textu navrhu smernice. Tento text teda slizil ako
mandat pre predsednictvo Rady (v tom Case eSte stale Bulharsko), aby zacali rokovania
s Eurépskym parlamentom.® O mesiac neskor potom Vybor JURI prijal text spravy
o0 navrhovanej smernici o autorskom prave na jednotnom digitalnom trhu a rozhodol sa
vstipit’ do medziinititucionalnych rokovani.® Parlament viak navrh odmietol s tym, Ze
navrh Komisie upravi a bude sa 0 fiom hlasovat’ v septembri 2018.1° K téme smernice uz
bolo publikovanych velké mnoZzstvo ¢€lankov, akademickych pozicii a stanovisk.!

6 #SaveYourlnternet. https://www.saveyourinternet.eu/ [dostupné 05-09-2018].

" Proposal for a Directive of the European Parliament and of the Council on copyright in the
Digital Single Market — Consolidated Presidency Compromise Proposal. 23. marec 2018.
2016/0280 (COD), 7450/18. Presne 0 mesiac bol zverejneny d’alsi navrh, ktory mal slazit’ ako
mandat na rokovania s Eur6pskym parlamentom. Proposal for a Directive of the European
Parliament and of the Council on copyright in the Digital Single Market — Mandate for
negotiations with the European Parliament. 23. april 2018. 2016/0280 (COD), 8145/18.

8 Proposal for a Directive of the European Parliament and of the Council on copyright in the
Digital Single Market — Agreed negotiating mandate. 25. m4j 2018. 2016/0280 (COD), 9134/18
(d’alej aj navrh smernice o autorskom prave alebo navrh smernice).

®  Angelopoulus, Ch. Axel Voss’s JURI Report on Article 13 Would Violate Internet
Users 'Fundamental Rights. 29. jun 2018. http://copyrightblog.kluweriplaw.com/2018/06/29/
axel-vosss-juri-report-article-13-violate-internet-users-fundamental-rights/ [dostupné 05-09-
2018].

10 European Parliament Committees. JURI — Plenary vote on copyright. 5. september 2018.

http://www.europarl.europa.eu/committees/en/juri/home.html [dostupné 05-09-2018].

K ¢lanku 3 navrhu smernice o hibkovej analyze dat pozri napriklad CREATe. Article 3

Research. Studies, Opinions, and Sources of Data. https://www.create.ac.uk/policy-

responses/eu-copyright-reform/article-3-research/ [dostupné 05-09-2018]. K ¢lanku 11 navrhu

smernice 0 ochrane prav k periodickej tladi pozri napriklad CREATe. Article 11 Research.

Studies, Opinions, and Sources of Data. https://www.create.ac.uk/policy-responses/eu-

copyright-reform/article-11-research/ [dostupné 05-09-2018]. K ¢lanku 13 ndvrhu smernice

0 povinnostiach online platforiem pozri napriklad CREATe. Article 11 Research. Studies,

Opinions, and Sources of Data https://www.create.ac.uk/policy-responses/eu-copyright-

reform/article-13-research/ [dostupné 05-09-2018].
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Ciel'om tohto prispevku je pohlad na aktudlny stav prac na smernici s ohl'adom na jej
najnovsie verzie v kontexte skuto¢ného prinosu a rizik, ktoré by uvedend smernica
priniesla. Vzhladom na mnoZzstvo verzii navrhovanej smernice treba uviest, ze
vychodiskom pre tento ¢lanok bude analyza konsolidované¢ho znenia navrhu smernice
z 25. maja 2018 schvaleného vyborom COREPER, ktora predstavuje poziciu Rady na tzv.
trialogy.*?

1. OBLASTI REGULACIE SMERNICE O AUTORSKOM PRAVE

Uz z textu Stratégie bolo zrejmé, ze navrh Komisie nebude smerovat’ k systematickej
reguléacii a uz vobec nie k nejakej systémovej reforme.'® Av$ak navrhovana regulacia
V nijakom ohl'ade neriesi zakladné koncepéné otazky. Naopak, pokryté su len vybrané
oblasti, ktoré pocas ostatnych rokov rezonovali v suvislosti s jednotnym digitalnym
trhom, ato najmid vynimky z autorského prava (t. j. pripady, kedy je mozné pouzit
autorské dielo bez sthlasu autora), prava vydavatelov a reguldcia sprostredkovatelov
(ang. intermediaries), ato aj sohl'adom na participaciu tretich stran na toku penazi,
z ktorého dnes vo vztahu k tzv. obsahu generovanému pouzivatel'mi (ang. user-generated
content) profituju prevadzkovatelia online platforiem na zdiel'anie obsahu.

Hlavnymi oblast’ami, ktoré ma navrhovana smernica regulovat’, su:

- vynimka pre hibkovii analyzu dat (tzv. text and data mining),*

- vynimka na u&el ilustracie pri vzdeldvani,®

- vynimka pre ucel zachovania kultirneho dedi¢stva,

- rezim (cezhrani¢ného) pouzitia obchodne nedostupnych diel institiciou spravy
kultarneho dedi¢stva,*’

- poskytovanie licencii s roz§irenym u¢inkom (roz$irené licencie),*®

- rokovaci mechanizmus pri pouziti audiovizudlnych diel na video-on-demand
platformach,®

- ochrana periodickych publikacii pri online pouzitiach?® a remunera¢né prava
vydavatelov,?*

- pouitie chraneného obsahu poskytovate'mi sluZieb na online zdiel'anie obsahu,??

12
13

Pozri pozn. €. 6.

Na porovnanie, takyto systémovy krok by mohol mat’ podobu kodifikovaného autorského
zakona, ako bol napriklad prezentovany tzv. Wittem Copyright Code. Pozri IViR. European
Copyright Code (text). https://www.ivir.nl/copyrightcode/european-copyright-code/ [dostupné
05-09-2018].

Clanok 3 navrhu smernice.

Clénok 4 navrhu smernice.

Clanok 5 navrhu smernice.

Clanok 7 a 8 navrhu smernice.

Clanok 9a navrhu smernice.

Clanok 10 navrhu smernice.

Clanok 11 navrhu smernice.

Clanok 12 navrhu smernice.

Clanok 13 navrhu smernice.
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- pravo autorov na spravodlivii odmenu®® a d’alSie opatrenia na ochranu autorov.?*

Do smernice sa naopak nedostala (upravenda) vynimka na pouzitie diel trvalo
umiestnenych na verejnom priestranstve (tzv. vynimka pre panoramu), ktora sice uz
V sticasnosti vyplyva z ¢lanku 5 ods. 3 pism. h) smernice o autorskom prave v informacne;j
spolo¢nosti® aviak vzhPadom na roznu trovei harmonizacie sa uvaZovalo o jej presnejsej
uprave aj o zavedeni obligatornej povahy.

Tiez je zaujimavé, ze len relativne kratko pred zverejnenim samotného navrhu
Vv septembri 2016, sa este len v juni skonéila verejnd konzultdcia na tému postavenia
vydavatel'ov v ramci ,,retazenia hodnoty autorského prava“ aj vo vztahu k vynimke pre
panoramu.?® Kym vynimka pre panordmu sa do navrhu smernice nedostala, doplnkové
pravo pre vydavatel'ov uz ano, i ked’ je zrejmé, ze za tak kratky ¢as nebolo mozné skutocne
vyhodnotit’ konzultaciu a na tomto zaklade formulovat’ zodpovedajicu upravu a posudit’
dopad takejto upravy. To potvrdzuje aj neskorSie ,,objavenie takejto Studie, ktora sa
spomina v d’alom texte.?’

Vyssie uvedeny zoznam regulovanych oblasti by mal zabezpecit’ lepsie fungovanie
jednotného digitalneho trhu, avsak, ako bolo uvedené vyssie, k prevaznej miere
ustanoveni sa viaze aj opodstatnena kritika. Predmetom d’al$ej analyzy st preto len dve
najviac kontroverzné ustanovenia navrhu smernice, ¢lanok 11 a ¢lanok 13, na ktorych
mozno demonstrovat’, aké zadsadné st vyhrady vo¢i navrhu smernice.

2. VYDAVATEL AKO POVODNY NOSITEL PRAV A ,DAN ZA LINK“
(CL. 11)

Smernica ma v zmysle jej navrhu poskytovat’ vydavatel'om priame autorské pravo na
online pouzitie periodickej tlate® poskytovatelmi sluZieb informacnej spolo&nosti.
V zmysle uvedeného navrhu by sa malo zaviest nové vylu¢né pravo na periodicku tlac

23
24

Clanok 15 névrhu smernice.

Clanok 14 a 16 navrhu smernice.

%5 Smernica Eurépskeho parlamentu a Rady 2001/29/ES z 22. maja 2001 o zostladeni niektorych
aspektov autorskych prav a s nimi suvisiacich prav v informacnej spolo¢nosti (d’alej aj smernica
0 autorskom prave v informacnej spolo¢nosti).

% European Commission. Public consultation on the role of publishers in the copyright value chain
and on the ,,panorama exception. https://ec.europa.eu/digital-single-market/en/news/public-
consultation-role-publishers-copyright-value-chain-and-panorama-exception [dostupné 05-09-
2018].

27 Cf. pozn. ¢. 38.

28 Definicia periodicke;j tlace je upravend v &lanku 2 bod 4 navrhu smernice. V zmysle recitalu 33

navrhu smernice sa ochrana pre periodickt tla¢ v zmysle smernice nema vztahovat pre

periodické publikacie vydané na ,,vedecké a akademické ucely, ako su vedecké Casopisy.

Dovodom tejto odlisnej regulacie je, ze periodicka tla¢, ktorej uc¢elom je informovat Siroka

verejnost’ a ktora sa opakovane a pravidelne vylepsuje (updated) sa odliSuje od akademického

alebo vedeckého vydavania.
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prvykrat vydant od uéinnosti navrhovanej smernice.?? Toto pravo by malo dopinat®®
systém autorskopravnej a databazovej ochrany,®! ktory funguje uz v sticasnosti, aviak od
nového prava sa znacne liSi. Predpokladom na vznik autorskopravnej ochrany je
existencia autorského diela, ktorého zdkladnym predpokladom je originalita.®? To sa
vzt'ahuje na vSetky autorské diela vratane novinovych ¢lankov a inych zurnalistickych
zanrov.%® Dokonca Vv pripade fotografii a tiez v pripade novin a &asopisov, ktoré si
chranené ako tvoriva databaza (predtym oznacovana v slovenskej pravnej uprave aj ako
suborné dielo®*) namiesto originality postaéi, Ze je dielo povodné.*® Vo vztahu k databize
chranenej osobitnym pravom (sui generis databaza) je zase chraneny vysledok
podstatného kvalitativneho alebo kvantitativneho vkladu, priom chraneny je obsah
databazy bez ohladu na to, i ide o autorské diela alebo nie. V oboch menovanych
pripadoch je potrebné na pouzitie ziskat’ stihlas vydavatel'a alebo iného nositel’a prav,
ktory vykonava prava k jednotlivym dielam alebo inému obsahu chranenému uz aj
V stcasnosti slovenskym ako aj europskym autorskym pravom.

Prvy rozdiel nového prava vydavatel'ov by mal spocivat’ v tom, zZe ochrana sa bude
vzt'ahovat na ,,Cokol'vek™ v periodickej tlac¢i bez ohl'adu na to, ¢i s splnené kritéria
originality, povodnosti alebo podstatného vkladu.®® Tieto priava by sa viak nemali
vztahovat na nepodstatné Casti periodickej tlace, priom kazdy ¢lensky $tat by mal
stanovit’ osobitne, o sa nepodstatnou ¢ast'ou rozumie, priCom ma vziat’ do Givahy, ¢i st
tieto Casti vysledkom tvorivej duSevnej ¢innosti autorov, alebo ¢i ide o individualne slova
alebo vel'mi kratke vynatky, pripade obe tieto kritéria. Uvedena Siroko koncipovana
textacia je politickym kompromisom medzi tym, ¢i sa ma pravo vztahovat’ aj na slova

2%V prvej verzii smernice (vid’ pozn. &. 1) sa navrhovalo, aby sa uvedené pravo vztahovalo aj

retroaktivne - na vSetky diela v periodickej tlaci, ktoré uz boli vydané.
V angli¢tine sa mozno stretnut’ s pojmom ancillary right (z angli¢tiny pomocné, dopliujice

30

Presseverleger, ktora nadobudla ucCinnost vroku 2013 (§ 87f Presseverleger).
https://www.bgbl.de/xaver/bgbl/start. xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl113s1
161.pdf#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl113s1161.pdf%27%5D__ 1536328
540083 [dostupné 05-09-2018].

Cf. v slovenskej pravnej uprave ide o druhu a Stvrta Cast’ zdkona ¢. 185/2015 Z. z. Autorsky

zakon v zneni neskorsich predpisov (d’alej len AZ).

Platna slovenska pravna Gprava dokonca pracuje s pojmom jedine¢nost’ diela. Cf. § 3 ods. 1 AZ.

K tomu bliz§ie Adamova, Z. — Hazucha, B. Autorsky zakon. Komentar. C. H. Beck, 2018, s. 32

- 34.

3 Vyltcené st viak v zmysle § 5 pism. f) AZ denné spravy, t. j. informacie o udalostiach alebo

skuto¢nostiach, pricom za dennt spravu sa nepovazuje diele, ktoré o dennej sprave informuje

alebo v ktorom je denna sprava zahrnuta.

Ustanovenie § 6 ods. 2 v spojeni s § 7 ods. 2 zékona ¢. 618/2003 Z. z. o autorskom prave

a pravach suvisiacich s autorskym pravom (autorsky zakon) v zneni neskorsich predpisov.

% Ustanovenie § 3 ods. 5a § 131AZ.

3 Prévo sa bude vztahovat na publikacie v online aj offline forme, pricom v zmysle recitalu 33
navrhu smernice moéze ist' napriklad o denniky, tyzdenniky a mesacniky, ako aj o webové
stranky novin. Nemozno preto vylucit, Ze nové pravo sa bude vztahovat’ aj na pripadny obsah,
ktory je Sireny pod licenciou Creative Commons. Tie mozu byt zverejnené najCastejSie na
webovych strankach a blogoch novin. Keller, P. The proposed publishers right is an attack on
the public domain. 6. januara 2017. https://www.communia-association.org/2017/01/06/
proposed-publishers-right-attack-public-domain/ [dostupné 05-09-2018].

31
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a kratke vyhatky alebo naopak.®” Ponechanie tohto rozhodnutia na jednotlivé &lenské $taty
vSak zrejme spoOsobi len d’alsi rozdiel medzi pravnou tpravou jednotlivych ¢lenskych
Statov, a teda nebude skutocne viest k jednotnému trhu.

Kazdopadne, aktudlny navrh smeruje k tomu, Ze by perspektivne bolo potrebné ziskat’
stihlas na pouzitie aj rozliénych odkazy (linkov), tituliek, tvodnych fotiek a ich nahl'adov
(thumbnails), nahladov, vizualnych zaloziek (pin) a rozlicnych kratkych zhrnuti. Na
druhej strane nemozno zabudat’, ze uz dnes autorské pravo chrani potencialne aj jednotlivé
slova® a ze Sudny dvor EU sa v stvislosti s monitoringom dennej tlaée vyjadril, Ze aj 11
slov, 0 aké i§lo vo veci samej, mézu predstavovat’ autorské dielo, na ktorého pouZitie je
potrebny stihlas.

Prvy navrh smernice upravoval, ze takéto pravo ma trvat’ 20 rokov, konsolidované
znenie ndvrhu smernice z maja tohto roku viak u pracoval len s trvanim v diZke jedného
roka. Avsak vzhl’'adom na fakt, zZe pocitanie uplynutia doby ochrany sa ma odvijat’ az od
1. januara roka nasledujuceho od vydania, moze byt doba ochrany v niektorych pripadoch
takmer dvojro¢na. Kazdopadne, aj v tomto smere vidiet' vel'ky posun vo vyvoji tohto
navrhu.

Vo vztahu k spésobu pouZitiu smernica pouZziva Siroky pojem ,online pouZitie“.
Avsak v prvom navrhu smernice sa objavil eSte $irSi pojem ,,digitalne pouzitie®, o by
zahrnalo aj akékol'vek iné pouzitie obsahu v digitalnej forme (napr. na USB kl'i¢i). Treba
tiez pripomenut’, ze cielom tejto Upravy je najmd vytvorenie mechanizmu, ktory ma
vydavatelom zabezpeCit moznost’ participacie na profite, ktory maju poskytovatelia
sluzieb informacnej spoloCnosti najmid vo vztahu k vyhladavaCom a obsahu
generovanému pouzivatelmi na online platformach, a preto je pre tieto ucely pojem
»online* vhodnejsi.

Doélezité je eSte si uvedomit, voéi komu sa budu moéct vydavatelia perspektivne
doméahat’ ochrany svojich prav. Smernica v recitali 31 poukazuje na okruh potencialnych
nositelov, a tym zaroven objasiiuje dovody, pre ktoré sa hl'ada riesenie. Nimi je nastup
novych online sluzieb, ako st agregatori sprav alebo monitorovacie agentiiry (monitoring
dennej tlace). AvSak v texte smernice sa pouziva Siroky pojem poskytovatel sluzieb
informaénej spolocnosti. Z toho vyplyva, Ze pouzivatelom, ktory bude musiet’
vysporiadat’ prava s vydavatelom nebude len agregat sprav alebo monitorovacia agentura,

37V tomto smere sa texticia smernice zasadne zmenila, kedZe jedna z verzii navrhu smernice

upravovala znenie, v zmysle ktorého prava vydavatel'ov ,,shall not apply in respect of uses of
extracts of a press publication limited to individual words or very short excerpts of text®.
Konsolidovanym navrhom z marca 2018 sa zase navrhol presny opak — ,,shall apply*. Cf. pozn.
¢. 5.

% Ustanovenie § 4 AZ.

3 Rozsudok Studneho dvora EU vo veci C-5/08 zo 16. jula 2009 Infopaq International A/S proti
Danske Dagblades Forening.
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ale kazdy, kto poskytuje sluzbu informacnej spolo¢nosti.*’ TakZe povinnou osobou vo
vztahu k pouzitiu méze by cely okruh najrozlicnejSich typov poskytovatelov sluzieb
informacnej spolo¢nosti. Dokonca, aj sam vydavatel méze byt poskytovatel'om sluzieb
informacnej spolo¢nosti, takze aj on sdm vo vztahu k cudziemu obsahu, na ktory by
pripadne odkazoval formou kratkych vynatkov by podl'a navrhovanej upravy potreboval
suhlas iného vydavatel’a.

Pre dokreslenie celkového obrazu eSte mozno spomenut’ skutocnosti, na ktoré
poukézala po prvykrat poslankyia Europskeho parlamentu Julia Reda. Eurdpska komisia
zadala vlastnému Spolo¢nému vyskumnému pracovisku (Joint Research Centre / JRC)
vypracovanie $tudie na tému Agregatori online sprav a stvisiace prava pre vydavatel'ov
tlace. Zverejnenie Studie bolo naplanované na november 2016, t. j dva mesiace po
zverejneni samotného navrhu smernice. V oktobri JRC poziadala Komisiu o pripomienky
k stadii, avsak prvé komentare boli predlozené az v jini 2017. JRC bola tiez poziadana,
aby sa zdrzala publikovania $tidie.** Odhliadnuc od naGasovania $tidie a podivnych
okolnosti ohladne jej (ne)zverejiiovania, S§tidia zaroven spochybnila vyznam
navrhovaného modelu a naopak poukazala na vyznam agregatorov s ohladom na
zvySovanie navstevnosti na stranky novin, ako aj vii¢Sie prijmy z reklamy.*?

Ak aj odhliadneme od mnohych nedostatkov navrhovanej pravnej Gpravy, mézeme si
polozit’ eSte jednu otazku. Ak by presla uprava v tejto podobe, existuje garancia, Ze sa
prijmy vydavatel'ov zvysia a Ze skuto¢ne dostant podiel zo ziskov od pouZzivatel'ov ako je
napriklad Google vo vztahu k jeho vyhl'adavac¢u? Do uvahy pritom treba zobrat’ najma to,
ze:

40 T. . taku sluzbu, ktora sa bezne poskytuje za odmenu, na dial’ku, elektronickym spdsobom a na

zéklade individualnej Ziadosti prijemcu sluzby. Clanok 1 pism. b) smernice Eurépskeho
parlamentu a Rady (EU) 2015/1535 z 9. septembra 2015, ktorou sa stanovuje postup pri
poskytovani informécii v oblasti technickych predpisov a pravidiel vzt'ahujucich sa na sluzby
informacnej spolocnosti (kodifikované znenie) v spojeni s ¢lankom 1 ods. 2 pism. b) smernice
Eurdpskeho parlamentu a Rady 2000/31/ES z 8. juna 2000 o uréitych pravnych aspektoch
sluzieb informa¢nej spolo¢nosti na vnitornom trhu, najmé o elektronickom obchode (smernica
o elektronickom obchode). K vymedzeniu jednotlivych typov poskytovatelov sluZieb
informacénej spolo¢nosti pozri recitdl 18 smernice o elektronickom obchode a suvisiacu
judikattru Stidneho dvora EU.
4 Julia Reda. Commission to scientists: Stop ruining our copyright plans with your facts and your
research! https://juliareda.eu/2017/12/jrc-paper-copyright/ [dostupné 05-09-2018]. IGEL -
Initiative Against an Ancillary Copyright. EU Commission tried to hide a study that debunks
the publisher’s right as ineffective. 3. januar 2018 http://ancillarycopyright.eu/news/2018-01-
03/eu-commission-tried-hide-study-debunks-publishers-right-ineffective  [dostupné  05-09-
2018].
Ukézalo sa tiez, ze v dosledku obdobnej tGpravy v Nemecku doslo k deformacii trhu, ked
Google ziskal licenciu zdarma, a v Spanielsku zase k zlyhaniu trhu, ked” doslo k zaniku sluzby
Google News. Ukazalo sa, ze vydavatelia v kone¢nom doésledku profituju zo sluzieb vystavenia
ich obsahu, ked’ze platformy agregujtce novinové ¢lanky itatel'ov pritahuji.

42
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i) Neexistuje dopadova ani ina odborna $tidia, ktord by tento predpoklad
potvrdzovala;*®

i) Prakticka skuisenost’ z inych §tatov EU je negativna (zlyhanie a deformécia trhu);

iii) Jednotlivé ¢lenské $taty modzu zvolit’ rozliéné trovne harmonizacie s oh'adom na
nepodstatné Gasti periodickej tla¢e (ang. insubstantial parts of a press publication),
ktoré bude mozné aj nad’alej pouzivat’ bez stihlasu vydavatelov;

iv) Tretie vyluéné pravo (popri autorskom a databiazovom prave) neznamena
automatické peniaze od poskytovatel'ov sluzieb informaénej spolo¢nosti (t. j. nejde
0 remunera¢né s presne stanovenou sadzbou, ale o vyluéné pravo). Vydavatelia
budu musiet’ uzatvarat’ licencné zmluvy a ak niektory poskytovatel sluzby
informacnej spolo¢nosti nebude chciet’ za obsah platit alebo ak sa strany
nedohodnu na vyske odmeny alebo na inych nalezitostiach zmluvy, budu sa musiet’
vydavatelia ochrany domahat’ sidnou cestou;

V) Navrh moZe mat aj dalSie negativne ekonomické vplyvy napr. na malych
prevadzkovatel'ov sluzieb informacnej spolocnosti, ktory mozno nebudt finan¢ne
schopni zaplatit’ licen¢nti odmenu.

S ohl'adom na stav vymozitelnosti autorskych a databazovych prav vydavatelov na
Slovensku je viac neZz pravdepodobné, Ze uvedena uprava nesplni dne$né ocakavania
vydavatelov. Na druhej strane nemozno popriet, ze ak by sa rozsah tohto prava
z kvantitativneho alebo kvalitativneho hl'adiska podstatne rozsiril oproti stiéasnému
autorskému a databazovému pravu, méze predstavovat vyznamny nastroj v rukach
vydavatelov na blokovanie pouZivania takmer ,,éohokol'vek®, ¢o sa v tla¢i objavi.**

Vo vztahu kpravam vydavatelov treba eSte uviest, Zze v suvislosti s pravami
vydavatelov sa navrhuje osobitne upravit' aj ich pravo na primerani kompenzaciu
(ndhradu). To znamena, ze Clenské $taty budi moéct do svojich pravnych poriadkov
zaviest, ze vydavatelia (a to nielen vydavatelia periodickej, ale aj neperiodickej tlace)
budi mat’ narok na podiel znahrad odmien v zmysle smernice o0 autorskom prave
v informaénej spolo¢nosti,*® pravo na spravodlivi odmenu za pouZitie osirelého diela

4 Frosio G. F. Reforming Intermediary Liability in the Platform Economy: A European Digital
Single Market Strategy. 6. februar 2017. 112 Northwestern University Law Review 19, 2017, s.
29. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2912272 [dostupné 05-09-2018].
K tomu cf. Zhrnutie posudenia vplyvu o modernizacii pravidiel EU tykajucich sa autorského
prava (pozn. ¢. 1). Navyse, akademické stadie uz v roku 2016 upozornovali na negativa planu
posilnit’ postavenie vydavatel'ov. Pozri Kretschmer, M., Dusollier, S., Geiger, Ch., Hugenholtz,
P.B. The European Commission’s public consultation on the role of publishers in the copyright
value chain: A response by the European Copyright Society. European Intellectual Property
Review (E.I.P.R.), 2016, Vol. 38/10, s. 591 — 595.https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2801595 [dostupné 05-09-2018].
V zmysle ¢lanku 11 ods. 2 navrhu smernice by sa ochrana nemohla vztahovat na tie predmety,
pri ktorych ochrana uz uplynula. Vylucenie dennych sprav zase vyplyva z ¢lanku 2 ods.
8 Bernského dohovoru o0 ochrane literarnych a umeleckych diel (vyhlaska ministra
zahrani¢nych veci ¢. 133/1980 Zb.).
4 Clanok 5 ods. 2 pism. a) a b) smernice Eurépskeho parlamentu a Rady 2001/29/ES z 22. maja
2001 o zosuladeni niektorych aspektov autorskych prav a s nimi suvisiacich prav v informacne;j
spolo¢nosti.
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v zmysle smernice o osirelych dielach*® apravo na primerantit odmenu za verejné
vypoZi¢anie v zmysle smernice 0 nijme a vypoZi¢ani.*” Navrhovana Giprava je reakciou
na poziadavku vydavatelov, ktora je aktudlne v rozpore s rozhodnutim Stidneho dvora EU
vo veci Reprobel.*® Tento ndvrh povazujeme za spravodlivy a vyvéZeny, a preto je vhodné
ho v budicnosti podporit’. V praxi to bude potom znamenat’ to, Ze aj vydavatel’ sa bude
moct’ — najéastejsie voci organizacii kolektivnej spravy — domahat’, aby mu vyplatila ast’
odmien, ktoré z uvedenych titulov vybrala od pouzivatel'ov. Ale treba nahlas povedat aj
to, Zze uvedeny podiel na odmenach a ndhradach odmien im bude prislichat’ namiesto
autorov, ¢im logicky d6jde k znizeniu prijmov autorov.

3. POVINNOSTI PLATFORIEM NA ONLINE ZDIECANIE OBSAHU
(CL. 13)

Clanok 13 bol od zverejnenia prvej verzie navrhu smernice zrejme jej najviac
diskutovanou ¢astou®® a aj v procese jej vyvoja sa najviac menil. Spaja sa s oznacenim
,value gap®, ¢o odraza myslienku, Ze prijmy generované z online pouzitia obsahu
chraneného autorskym pravom a stvisiacimi pravami sa nerozdel'uju spravodlivo medzi
rozli¢nych hracov v retazci hodnét online Sirenia, a preto sa vytvara priepast medzi
prijmami platforiem na online zdiel'anie obsahu na jednej strane a prijmami autorov
a inych nositel'ov prav na strane druhej.>® Reaguje na zmenu online prostredia, ktoré savisi
S pojmom ,,user-generated content®, teda obsahom, ktory sa umiestiiuje uzivatel'mi online
platforiem.5! Existuje pritom velké mnoZstvo typov obsahu generovaného uZivatel'mi —
internetové fora, blogovacie platformy, socialne siete ako Facebook, Twitter a Instagram,

4% Clanok 6 ods. 5 smernice Eurdpskeho parlamentu a Rady 2012/28/EU z 25. oktdbra 2012
0 urcitych povolenych sposoboch pouzitia osirelych diel.
47 Clanok 5 smernice Eurdpskeho parlamentu a Rady 2006/115/ES z 12. decembra 2006
0 najjomnom prave a vypoziénom prave a 0 uréitych pravach suvisiacich s autorskymi pravami
Vv oblasti dusevného vlastnictva.
48 Rozsudok Sudneho dvora EU vo veci C-572/13 z 12. novembra 2015 Hewlett-Packard Belgium
SPRL proti Reprobel SCRL.
Napriklad Angelopoulos, Ch. EU Copyright Reform: Outside the Safe Harbours, Intermediary
Liability Capsizes into Incoherence. 6. oktéober 2016, Kluwer Copyright Blog.
http://copyrightblog.kluweriplaw.com/2016/10/06/eu-copyright-reform-outside-safe-harbours-
intermediary-liability-capsizes-incoherence/ [dostupné 05-09-2018] Husovec, M. EC Proposes
Stay-down & Expanded Obligation to License UGC Services. 1. september 2016. Hutko's
Technology Law Blog. http://www.husovec.eu/2016/09/ec-proposes-stay-down-expanded.html
[dostupné 05-09-2018].
Husovec poukazuje na pévod pojmu, ktory sa spaja s hudobnym priemyslom. Husovec, M. EC
Proposes Stay-down & Expanded Obligation to License UGC Services. 1. september 2016.
Hutko’s Technology Law Blog. http://www.husovec.eu/2016/09/ec-proposes-stay-down-
expanded.html [dostupné 05-09-2018].
V zmysle navrhovaného recitdlu 37a sa definicia poskytovatel'a sluzby na online zdiel'anie
obsahu nevztahuje na webové stranky, ktoré ukladaji obsah a poskytuju pristup k obsahu pre
neziskové ucely ako st online encyklopédie, vedecké alebo vzdelavacie repozitare alebo
platformy vyvijajuce open source softvér. Vo vztahu k ostatnym subjektom treba uviest, Ze
predpokladom naplnenia definicie je ukladanie obsahu a umoZiovanie pristupu k velkému
mnozstvu chraneného obsahu, ¢o treba posudzovat’ pri kazdom jednotlivom pripade osobitne
a do tivahy sa ma zobrat’ kombinacia viacerych prvkov ako je navstevnost’ sluzby a mnozstvo
suborov autorskopravne chraneného obsahu (rec. 37a).
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webové stranky (napr. Reddit), stranky na zdiel’anie fotiek (fotobanky) alebo iné zdiel'ané
uloziska (napr. YouTube, Dailymotion, Vimeo, Soundcloud), SW tloziskd, ¢i online
inzercia.

Sudasny systém je nastaveny tak, Ze spristuptiovanie® chraneného obsahu tretich stran
na réznych online platformach je nastavené tak, ze primarne zodpoveda uzivatel’, ktory
dané video alebo iny chraneny obsah pridava. Ten vykonava akt spristupiiovania
verejnosti, a teda mbze zasiahnut’ do prav autora alebo iného nositel’a prav a porusit’ jeho
prava. Poskytovatel’ sluzby sam nekona, v zmysle, Ze nepouziva diela v autorskopravnom
vyzname. Avsak za istych okolnosti m6ze zodpovedat’ aj on, avSak len za cudzie konanie,
pri¢om tato zodpovednost je obmedzenejsia ako zodpovednost’ uzivatelov za ich vlastné
konanie.?® Rozhodnutia narodnych eurdpskych stidov sa viak lisia, ¢o sa tyka pri¢itania
prisnejSej zodpovednosti na zaklade vedomosti prevadzkovatela online platformy o
skuto¢nostiach, z ktorych by bolo zjavné, Ze ide o nelegalnu ¢innost’ alebo informaciu.

Clanok 13 tento systém meni a zasahuje tak nielen do autorského prava, ale aj do
zodpovednosti sprostredkovatelov. Upravuje sa, ze akt verejného prenosu alebo
spristupfiovania verejnosti vykondva poskytovatel' sluzieb (platforma), ked umoziuje
verejny pristup k chranenym dielam alebo inym predmetom ochrany, ktoré nahravaju
uzivatelia. Poskytovatel' preto musi ziskat sthlas od nositela prav (opravnenie na
pouzitie, ktoré sa zvycajne udeluje formou licenénej zmluvy). Takto udeleny sthlas sa
bude potom vztahovat aj na tkony nahratia obsahu uzivatemi sluzby, pokial v§ak
nekonaji na komerénom zaklade.

Podra ¢lanku 13 ods. 4 navrhu smernice nebude poskytovatel” sluzby zodpovedny za
predpokladu, ak vynalozil najlepsie usilie na zabranenie dostupnosti danych diel a inych
predmetov ochrany tym, Ze prijme U¢inné a primerané opatrenia, ktoré zabranenia
dostupnosti tychto diel a inych predmetov ochrany na svojich sluzbach a zaroven, na
zéklade oznamenia nositel'a prav urychlene odstranil alebo znemoznil pristup k tymto
dielam a predmetom ochrany a demonstruje, Ze vynaloZil najlep§ie usilie aby zabranil ich
budiicemu spristupneniu prostrednictvom danych efektivnych a primeranych opatreni.>

Tymto ustanovenim sa zavadza d’al$ia povinnost’ sprostredkovatel'om, a to vSeobecne
monitorovat’ Sireny obsah. Uvedena Uprava je pritom v rozpore s ¢lankom 15 smernice
o elektronickom obchode® a nie je ani v stilade so skor§imi rozhodnutiami Stidneho dvora
EU vo veciach Sabam®® a Scarlet Extended.’” Prave v uvedenych rozhodnutiach Sudny

52 Ustanovenie § 30 AZ.

53 Blizsie Husovec, M. Zodpovednost’ na internete podla ¢eského a slovenského prava. Edice

CZ.NIC. 1. vyd. 2014.

V povodnom navrhu smernice (pozn. €. 1) sa pouzival pojem ,effective content recognition

technologies®.

Smernica Eurdpskeho parlamentu a Rady 2000/31/ES z 8. jina 2000 o ur¢itych pravnych

aspektoch sluzieb informacnej spolo¢nosti na vnatornom trhu, najmé o elektronickom obchode

(smernica o elektronickom obchode).

% Rozsudok Sudneho dvora EU vo veci C-70/10 z 24. novembra 2011 Scarlet Extended SA proti
Société belge des auteurs, compositeurs et éditeurs SCRL (SABAM).

57 Rozsudok Stidneho dvora EU vo veci C-360/10 zo 16. februara 2012 Belgische Vereniging van
Auteurs, Componisten en Uitgevers CVBA (SABAM) proti Netlog NV.
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dvor EU v rokoch 2011 a 2012 uznal, Ze zékaz vieobecnej monitorovacej povinnosti
vyplyva z ¢lankov 8 a 11 Eurdpskej charty zakladnych prav. Sprostredkovatelia tak
nemaju povinnost’ aktivne monitorovat’ vSetky data kazdého jednotlivého pouzitia, aby
zabranili prenosu obsahu, ktory poruSuje autorské prava alebo iné prava tretich osob.

Uprava viak prind$a mnoZstvo otazok a interpretaénych problémov. Angelopoulus
spravne uvadza, Ze nie je napriklad jasné, ¢o sa rozumie vel'kym mnoZstvom obsahu, ¢o
je jedno z kritérii na posudzovanie, kto sa povazuje za poskytovatela sluzby online
zdielania obsahu v zmysle ¢lanku 2 bod 5 navrhu smernice. Hned’ d’al§im nejasnym
kritériom vo vzt'ahu k samotnému pojmovému vymedzeniu je zase termin ,,poskytnutie
verejného pristupu a to, ¢im sa odliSuje od pojmu ukladanie (ang. storing) v zmysle
¢lanku 14 smernice o elektronickom obchode.® Dalgia, a z d’aleka nie posledna otazka je,
pre¢o sa meni celd koncepcia zodpovednosti sprostredkovatelov®® a prec¢o maju byt
sprostredkovatelia automaticky zodpovedni za poruSenie prav, ktoré spachali ini.®° Predsa
existuju aj iné pravne moznosti, ako zabezpecit autorom podiel na prijmoch online
platforiem.

Kazdopadne, aktualny vyvoj v oblasti prac na novej smernici 0 autorskom prave,
mnozstvo diametralne odliSnych verzii astym suvisiacich otdzok a interpretacnych
problémov je jasnym dokazom, Ze najlepSie by bolo vratit’ sa na Uplny zaciatok a na
odbornom zaklade zvazit' nové a lepsie spdsoby riesenia problémov. UZ dnes mozno néjst’
aj konkrétne navrhy, ktoré by boli vhodnejsie ako navrhovany rezim. Menovat mozno
napriklad rezim zakonnej licencie zaloZenej na povinnej vynimke pre individualnych
online uzivatelov, ktoré by pokryvalo nekomeréné pouzitie diel na ,user-generated
content” platformach. Tato vynimka by priamo povolovala pouzitia individualnych

% Z uvedeného vyplyva, Ze pojem poskytovatel’ sluzby online zdiel'ania obsahu je $irsi ako pojem

poskytovatel’ hostingu.

Najméd ak sa Eurdpska komisia zaviazala zotrvat na existujicom rezime zodpovednosti

sprostredkovatelov. Avsak sama indikovala, ze Specifické problémy sa budu riesit’ ,len*

sohladom na ,sectorial, problem-driven approach®. Pozri European Commission.

Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the Regions. Online Platforms and the

Digital Single Market Opportunities and Challenges for Europe. 25. maj 2016, s. 9.

https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-288-EN-F1-1.PDF

6 Angelopoulos, Ch. EU Copyright Reform: Outside the Safe Harbours, Intermediary Liability
Capsizes into Incoherence. 6. oktober 2016, Kluwer Copyright Blog. http:// copyrightblog.
kluweriplaw.com/2016/10/06/eu-copyright-reform-outside-safe-harbours-intermediary-
liability-capsizes-incoherence/ [dostupné 05-09-2018].
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fyickych osob, ktori st koncovymi pouzivateI'mi platforiem a zaroven by zabezpecovala
systém kompenzacie v prospech autorov a inych nositel'ov prav.

ZAVER

Zaverom mozno konStatovat, ze uz dnes je z dostupnych vyskumov a materidlov
zjavné, Ze existuju aj iné, vhodnejsie rezimy, ktoré by sa dali v praxi vyuzit' a zaroven by
priniesli vacsi prospech z pohladu jednotného digitalneho trhu. V tomto ¢lanku sme sa
vSak najmd snazili poukazat’ na netransparentnost a nekoncepény pristup pri tvorbe
navrhovanej smernice o autorskom prave, na rozporuplnost’ jednotlivych verzii tohto
textu, nedostatok dokazov o jeho pozitivnom vplyve na autorov a inych nositel'ov prav
anajmé na negativne ucinky, ktoré by vznikli, ak by bola smernica prijata v aktualnej
podobe. Vzhl'adom na uvedené skuto¢nosti by preto bolo najvhodnejsie vratit’ navrh spat’
na rokovanie Rady, alebo v idealnom pripade, vratit sa na uplny zaciatok a jasne
pomenovat’ problém, jeho pric¢iny a moznosti jeho rieSenia.
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O vlivu digitalizace na soutéZni pravo — mnoho povyku pro nic?

On the Impact of Digitalization of Economy on Competition Law — a
Storm in a Teacup?

Abstrakt

Noveé technologie svou podstatou ménily a meéni nejen stavajici trhy a poméry na nich, ale
i spolecenskeé vztahy. To plati dnes pro digitalizaci podobné, jako diive pro telefonizaci,
zavedeni parnich strojii, elektrifikaci, Zeleznicni sit, komputerizaci. Antitrustové pravo by
nemélo byt pouzivano k jejich duseni, ale mélo by se zabyvat jen fungovanim soutéze ve
prospéch spotiebitelského blahobytu. Politickou otazkou je rozsah pojmu onoho
blahobytu, a zda do tohoto standardu spada i ochrana spotiebitele. Argumentujeme pro
rozumny pristup mezi regulofobii a regulofilii a pro priklon k metodé ,, pripad od pripadu
a k pravidlu rozumného usudku, nezli pro rigidni antitrustové pristupy.

Klicova slova: digitalni platformy, velka data; cenové algoritmy.
Abstract

New technologies inherently have been changing both current markets and social
relationships. It stands for ongoing digitalization similarly to past introduction and
development of railway grids, electricity power, computers and likewise. Antitrust law
should not stiffle them but rather to care about workable competition in favour of
consumer welfare standard. The scope of this standard is a fundamental political issue,
namely whether consumer protection falls within this standard. We argue for a case-by
case approach based on rule-of-reason that is more appropriate than classical and rigid
antitrust toolbox.

Key words: Digital platforms; big data; pricing algorithms.

JEL Classification: K2
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UVODEM

V informativnim pfispévku rozebirdm a komentuji vybrané aktudlni souvislosti
digitalizace ekonomiky a ochrany hospodaiské soutéZe.? Zaméfuji se na podstatu zmén
vyvolanych digitalizaci ekonomiky a zejména dvou- a vicestrannych platforem, které
meéni nejen maloobchodni a velkoobchodni styk, ale i podminky soutéze. Zavazné jsou
mj. moznosti algoritmizace cenovych zmén, jejich spojeni s dokonalou diskriminaci
zékaznikl 1 spotiebiteld a ztrziovani (komoditizace) jejich soukromi a osobnich udaja.
Tyto otazky maji vyznam nejen pro transparentnost a funk¢nost spole¢ného evropského
trhu, ale 1 trhli narodnich. Maji-li uspokojivé fungovat oba trhy, je nezbytné sjednoceni ¢i
aspon koordinace pfistupu k témto novym vyzvam a asi také opusténi uzkych oborovych
hranic. Vychazim z pfedpokladu, ze zmény v pravni upravé, resp. v jeji aplikaci jsou
nezbytné a Zze nelze trvat na klasickych antitrustovych pfistupech zalozenych
V industrialni éfe. Neni vSak namist¢ ani zbrkla rezignace na ochranu soutéze, ale ani
kvazirevoluéni novatorstvi. Zda se, ze vinu tzv. vice ekonomického pfistupu v soutéznim
pravu vystiida ¢i doplni vlna pfistupu vice technologického, ktery bude obdobné zkoumat
technické u¢inky v kazdém jednotlivém ptipadé (Podszun:1).

1. DIGITALIZACE JAKO VYZVA NEJEN PRO SOUTEZNI PRAVO
1.1. Data velkého objemu

Obrovské mnoZstvi dat produkované a uchovatelné diky rozvoji vypodetni techniky®
(tzv. big data) se nékdy pokladaji za zaklad soutéze, za zdroj ristu produktivity, inovace
a spotiebitelského blahobytu?, jindy za hrozbu demokracii a pieziti lidského rodu. O
digitalizaci se dokonce hovofii jako o obdobé¢ dalsi primyslové revoluce (Mundt:1).
Soutézni pravnici se do diskuse zapojili také v podobném rozpéti nazortt (Competition
Bureau: 2), pfiemz osciluji mezi varovanimi pfed intervencionismem hrozicim
zmrazenim investic a podryvanim inovaci a soutéZe na jedné strang,® a obavami z laxniho
zavirani o¢i pred velkymi daty Skodicimi soutézi a spotiebitelim na strané druhé. Zlata
stiedni cesta je zadouci i v tomto pfipadé; to je ovS§em velmi hrubé métitko, protoze ona
nemusi vést pfesné stfedem, resp. ne ve vSech soutézné relevantnich oblastech a situacich.
Rozhodné neplati ani tady automaticky, ze ,,velké je Spatné“. Riuzna kvantitativni a
kvalitativni data mohou byt riznymi subjekty vyuzita mj. k analyzam a ekonomickym

Z novejsich zasadnich ptispévkl upozoriuji zejména na prace (viz Pouzité prameny) Ezrachi -

Stucke (2016), OECD (2013, 2018), Alexiadis, Pol¢ak, Smejkal, Salaschek/Serafimova,

Dewenter/Linder, Kalimo/Majcher, Khan. Problém se tedy zasadné tyka i jednoho z hlavnich

témat letoSniho sympozia — legislativni a aplikacni otazky jednotného digitalniho trhu.

3V globalni novodesting tzv. ,,big data“ ®. Piekladatelska sluzba EU pieklada termin big data
jako “data velkého objemu‘ (Zprava Komise: 14), ale to je zuzujici, nebot charakteristiky pojmu
big data jsou $irsi a velkoobjemovost je jen jednou z nich. Asi nam nezbude, nez pro odbornou
terminologii pfevzit pfesnéj$i a mezinarodné srozumitelny anglicismus, nebo pouzivat pojem
,»velka data“ jako terminus technicus.“...

4 Big data se poklddaji za podstatnd ekonomicka aktiva, jez mohou poskytovat firmam
vyznamnou soutézni vyhodu (Stucke, Grunes: 1).

5 Véfe big data mize hrat antitrust podle skeptikd jen omezenou roli, protoze ziskavéani a

pouzivani velkych dat onlinovymi firmami neni typ chovani uchopitelného antitrustovymi

zakony (Tucker, D. S., Wellford, H. B.: Big Mistakes Regarding Big Data, cit. podle Grunes,

Stucke: 2).
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rozhodnutim ve vztahu k riiznym subjektim. Na druhé stran¢ ovSem evidentni tendence
ke spontanni ¢i zamérné monopolizaci digitalnich platforem ohrozuji rozvoj ekonomiky a
spotiebitelsky blahobyt, a proto musi zlistat v centru pozornosti. Namisto spotiebitelského
blahobytu a piebytku jakozto kritéria chovani podnikateld lze pozorovat sklon
k blahobytu a piebytku vyrobct spolupracujicich na maximalnim vytéZeni zakaznika
(spottebitelského prebytku) a teprve potom soutézi o kofist (Ezrachi/Stucke, 2016: 234).
Nic nenasvédcuje tomu, Ze by digitalizace piedstavovala novou ,,neviditelnou ruku®, jez
by po zptsobu piirodniho zakona zajistila optimalni soutéz.

Ptesna definice ,,velkych dat* nema smysl; shoda je na tom (OECD 2016: 2), Ze jde o
sbér, zpracovani a analyzu data se ttemi ,,V* (volume, velocity, variety). Zahrnuji tedy
rozsah dat, jejich $ifi a zpracovatelnost v redlném case, pfiCemz pro hodnotu dat je
rozhodujici specificka technologie a analytické metody.

Nékteti podnikatelé provozuji obchodni modely zalozené prevazné na piistupu k
rozsahlym souborim dat obecn¢ vefejné nepfistupnych. Datova vyhoda miZze lehce pfejit
do vyhody soutézni. Sofistikované metody sbéru, propojeni a analyzy dat umoziuji
obrovskou rychlost reakce na zmény na trhu, usnadiuji pfesnou a selektivni segmentaci
zakaznikl a jejich individudlni, skupinovou, profesni ¢i jinou diskriminaci ve prospéch
obchodnikli; umoznuji i velmi rychld a skrytd protisoutézni ujednani (napf. formou
cenotvornych algoritmd ¢i jinych koluznich scénaiti). Ve spojeni s ,,internetem véci‘
vytvéieji podhoubi pro manipulovatelnost spotiebiteldi a zakaznikii® a pro oslabeni nebo
vyfazeni soutéznich trznich mechanismi (podobné Ezrachi/Stucke: 20,21). Digitalni
zpruhlednéni trhu na druhé strané miZe soutézi i napomoci, protoze se hypoteticky
ptiblizuje jedné z podminek dokonalého trhu, a to dokonalé informovanosti o stavajicich
nabidkach a poptavkach a téméf okamzité reakce na né.” Digitalni pomocnici, kteif budou
schopni ptedvidat a ovliviiovat potfeby a pfani uzivateli, nejsou dnes jiz science fiction
(Stucke, Ezrachi:1243).

Data jsou predmétem rozsahlych uprav soukromého 1 vefejného prava;
kartelovépravni uprava je epizodickd ve srovnani s upravou prava na ochranu dat ¢i
spotiebitelského prava. Nemtize zastupovat jiné hmotnépravni upravy, nebot’ ,nikoliv
kazdy nezadouci vysledek na trhu piedstavuje soutézni problém* (Grave, Nyberg: 368),

Byl popsan piipad manipulace Googlu s vysledky vyhledavani na jeho vyhledavacich - u vice
jak 20 % (v nékterych demografickych skupinach i 80 %) doslo k posunu v hlasovacich
preferencich, aniz si nékdo z ovlivnénych byl védom manipulace (vyzkum Roberta Epsteina cit.
v Stucke, Ezrachi: 1275).

V praxi to ovSem zase tak samoziejmé nefunguje, jak mj. doklada pfipad zmanipulovaného
vyhledavace GoogleSearch zvyhodnujiciho (v pofadi vysledkl vyhledanych spotiebiteli ve
vyhledévaci) vlastni nebo propojené obchodniky. Komise uvefejnila rozhodnuti v piipadu AT
39.740 18. 12. 2017. Je samozfejmé¢ piedmétem kritiky z opacnych pozic, a to pro
nekonzistentnost a nespravnosti. Zejména se kritizovalo, ze obrovska pokuta (2.42mld. €) byla
ulozena po nadé&jnych jednanich sméfujicich k pfijeti zavazkl k ochran¢ soutéze ze strany
Googlu na narovnani, ale po prudkém obratu se prosadila nova a nevyzkousena teorie ujmy
(srov. Bergqvist: 151). Jinde (Hoppner: 421) se tvrdi, ze svym zvyhodiiovanim Google nikomu
neodeptel obchodovani. Zasada stejného zachdzeni pry neznamena, Ze by Komise vycitala
Googlu diskriminaci a moznost dominanta zvyhodnovat svoje dcery. ZneuzZiti spoc¢iva nikoliv
V nerovném zachazeni na webovych strankach, ale v pienosu trzni moci, jemuz se rozhodnutim
brani. Google se ma vratit k ptivodnimu systému stejnych kritérii pro vSechny webové obsahy.
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ale kartelové pravo koriguje pravé jen soutézni problémy. Proto je tfeba pied specidlni
soutéznépravni analyzou provéfit soulad s jinymi piedpisy upravujicimi data.®

Ve vztahu k velkym datim se potykame s nékolika myty, jeZ se ovSem setkavaji
S protiargumenty (srov. Stucke/Grunes: 4). Ty popiraji, Ze by zdkony na ochranu soukromi
slouzily jinym ciliim nez soutézni pravo; ze bézné antitrustové nastroje plné€ vyhovuji pro
posuzovani velkych dat; Ze trhy bézné fesi jakoukoli otdzku ochrany soukromi; ze v
onlinovych odvétvi zalozenych na datech neplisobi sitové efekty a Ze jsou v nich nizké
prekazky vstupu; ze pokud data maji viibec néjaky soutézni vyznam, tak jen maly, protoze
jsou vSudypfitomna a vSeobecné k dispozici za nizké naklady a navic spole¢nosti
nemohou vyloucit piistup mensich konkurentii ke klicovym datim nebo k vyuziti dat pro
ziskani soutézni vyhody; Ze by se soutézni Ufady nemély znepokojovat datovymi
odvétvimi, nebot’ soutéz vzdy pfichazi z prekvapivych zdroju (kdo by pfed 15 lety
predvidal uspéch Googlu nebo Facebooku?) a spotiebitelé maji vzdy prospéch
z bezplatnych onlinovych sluzeb a pfitom rozumné neocekavaji ochranu soukromi.

Pravé ochrana soukromi je neuralgickym bodem vyuZivani velkych dat.® Nejde pritom
vyluéné o ochranu soukromi jako hlavni cil, ktery maji i jiné pfedpisy, ale i o
soutéznépravni problém, protoze ochrana soukromi a vyuzivani citlivych dat ptedstavuje
vyznamny necenovy kvalitativni parametr soutéze. Pozornost soutéznich uradi se
zpravidla soustfed’'uje zpravidla na platici stranu vztahu pfi zkoumani ceny, ktera vSak
ovlivituje onu podporovanou stranu vztahu, ktera ev. neplati viibec. Proto se zaéinaji
zkoumat obé strany vicestrannych platforem.'® Konstatuje se (Kalimo/Majcher: 229), Ze
neni rozhodujici pouha cenova troven, ale piedevSim cenova struktura. Dvoustranna
platforma nabizi zbozi a sluzby pod primérnymi variabilnimi naklady, pod marginalnimi
naklady nebo dokonce se ztratou na podporované strané a vynahrazuje si svoje ztraty na
placené strané trhu. Zisky dvoustranné platformy a objem transakci zaviseji na rozlozeni
cen mezi dvéma stranami trhu, a ne pouze na onéch cenach samotnych. Uzivatelé sluzeb
poskytovanych zdarma na podporované strané platformy casto plati skrytou nepenézitou
cenu Vv podob¢ zpfistupnéni osobnich dat. Jsou-li data na digitdlnim trhu obézivem
(platidlem), mél by se dat urcit jejich penézni ekvivalent odpovidajici transakcim
provadénym vymeénou za data, aby se vubec dala odhadnout férovost ,,ceny dat“. Pokud
je mi znamo, takova metodika dosud stanovena neni.*

Némecky Bundeskartellamt pravé takto postupuje.  VySetiuje Facebook za zneuziti
dominantniho postaveni na némeckém trhu socidlnich siti formou sbéru a vyuziti dat ze tfetich
zdroji; fizeni se netykalo sbéru dat piimo platformou Facebooku (Schrader: 1). BKA vychazi
z paralelni pfislusnosti Uradu na ochranu dat, protoZe pfistup k datiim je podstatnym faktorem
pro postaveni podniku v soutézi. Tento celostni piistup se v Némecku setkal s kladnym ohlasem
(Schulzki-Haddouti: 1).

Na jate 2018 se ji zabyval i senatni vybor Kongresu USA a dlouze vyslychal majitele Facebooku
M. Zuckerberga (Javirek).

Netadné soustfed’'ovani soukromych idaji a nakladani s nimi lze samoziejmé podiadit i pod
skutkovou podstatu zneuziti dominance vynucovanim nepfimeétenych obchodnich podminek
(pokud se pred tim dovodi dominance takové zneuzivajici platformy).

Osobni data maji nejen snad svoje penézni vyjadieni, ale i obsah lidské distojnosti, ktery se
vzpira penéznimu vyjadfeni nebo jiné objektivizaci ¢i instrumentalizaci. I kdyz by soutézni
pravo pouzilo osobni data jako meéfitko necenové soutéZe, pravo na ochranu dat tuto
instrumentalizaci vnitiné limituje svym materidlnim vlivem na soutézni pravo. Obé oblasti prava
jsou proto ucinngjsi ve vzajemné symbidze a synergii, prestoze maji zvlastni a odlisné cile
(Costa-Cabral/Lynskey: 11, 49-50).
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Ztrata soukromi se poklada za snizeni kvality zbozi nebo sluzeb (Stucke/Grunes: 5) —
to se ovSem pii soutéZni analyze ned4 piehlédnout — pravé ve vztahu k cend.'? ObtiZe pii
identifikaci snizené ochrany soukromi nejsou divodem, pro¢ by se neméla pokladat za
soutézni jmu. Navic neni soukromi vefejnym statkem typu znecisténi ovzdu$i nebo
zaméstnanosti, ale sou¢asti vyjednavani spotiebiteld o vyuziti onlinovych sluzeb. To
samoziejm¢ nevylucuje konflikt s tradi€nimi (a pohodln€j$imi) nazory soudt ¢&i
antitrustovych ufadl, ze vyrobkovy trh pro sluzby typu elektronického vyhledavani
neexistuje a Ze onlinova média jsou jen dal§im druhem tradiénich médii, v nichz lze
spotiebitele ignorovat (Stucke/Grunes: 6).1

Tzv. velka data jsou vnitiné velmi strukturovana a nelze je posuzovat zjednodusené a
$Smahem. Mohu se tykat jak soutéziteld, tak zakaznikt a spotfebitelll. Jejich znalost mezi
podnikateli znamena mj. vyssi transparentnost, jez mize soutéz jak zostfit, tak i zmirnit
nebo vyloucit. Znalost dat o spotfebitelich mtize vést k presvédcovaci reklamé, jez mize
soutéz zkreslit, ale adresna informativni reklama mtize naopak soutéz zostfit a zpiesnit
(Johnson: 3).

1.2. Sdilena ekonomika a dvou- a vicestranné platformy. Data jako platidlo a
ochrana soukromi

Digitalni sektor se v soucasnosti stal klicovym faktorem rastu (OECD 2012, executive
summary: 5). Klasické jednostranné trhy obecné charakterizované vztahem (largo sensu)
dodavatele a odbératele jsou stile Castéji nahrazovany a doplhovany trhy dvou- a
vicestrannymi. Da se pozorovat stale vétsi pfesun obchodovani z klasickych ,,obchodt na
hlavnich ttidach® do internetovych platforem. V nékterych oblastech tzv. vicestranné
platformy jiz pfevazuji. Vicestranné platformy propojuji pfimo ¢i neptimo dvé nebo vice
skupin zakaznik, ktefi se vzajemné potfebuji a nedokazou se (tak G¢inné) propojit ,,na
svou vlastni pést,”“ takze vyuzivaji katalyzatoru platforem a dosahuji mj. Gspory
transakénich naklada. Ugast piinejmensim na jedné strang platformy ovliviiuje hodnotu
ucasti té druhé skupiny nebo skupin (externality v podobé sitovych efektt; OECD
2018:131, 189).

Je asi presnéjsi hovotit o platformach nez o trzich, protoze to umozni rozlisit zbozi a
sluzby podle zptisobu jejich nabidky a obchodovani s nimi. Nekteré digitalni platformy
(OECD, 2018: 10) jsou jen dvoustranné (pro prodavajici a spotiebitele), jiné mohou byt
trojstranné (spotiebitelé, dodavatelé obsahu a zadavatelé reklamy) ¢i mnohostranné
(platebni karty).

Nékdy (Alexiadis: 95) se platformy déli podle kritéria cilovych osob na platformy
spojujici vrstevniky (P2P), obchodniky s obchodniky (B2B) ¢i obchodniky se spotiebiteli
(B2C). Jiné déleni (podle funkénosti) rozlisuje vyhledavace (GoogleSearch, TripAdvisor),
elektronicka on-line trzist¢ (Amazon, Booking.com, eBay), spole¢né ekonomicke sité na
,sdilenou® nebo ,,propojujici ekonomiku (Uber, Airbnb), socidlni sit¢ (LinkedIn,
Instagram, Facebook) a obchody s aplikacemi (Apple’s App Store, Google Play; Evropska
komise:11).

2 S tim souvisi i nize uvedeny namét na odlisnd kritéria vymezeni relevantniho trhu testem

SSNDQ (srov. Lexoloxy LIDC, 18. 5. 2018).

Autoti tamtéz konstatuji, ze kdyby byla data volné dostupna jako slune¢ni svit, spolecnosti by
nevynakladaly velké prostiedky na ziskani a analyzu dat k zaji$téni soutézni vyhody vztahujici
se k datim.
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Mnohostranné platformy nejsou novinkou a existovaly jiz diive,'* ale digitalizace jim
poskytla moznosti diive nevidané a masové vyuziti. Platformy nemusi pfitom byt
vyhradné nastroji transakce (jako tfeba Airbnb, Amazon nebo Uber), ale mohou tieba jen
poskytovat obsah né&kterym uZivatellim nebo pfistup k publiku jinych uZivatelt.'® U
dvoustrannych platforem, na nichz probihaji transakce (Airbnb) se vymezuje jediny
relevantni trh; u dvoustrannych platforem netransakénich se definuji dva propojené trhy
(napf. u platebnich karet jde o trh sluzeb pro drzitele karet a trh sluzeb pro obchodniky;
OECD 2018:42). Protoze digitalni platformy zahrnuji nékolik vrstev trhu s riznymi druhy
uzivateld (mnohauroviiovy trh), jsou sotva pouzitelné klasické metody vymezeni
relevantniho trhu (SSNIP®) a uvaZzuje se o zaménitelnosti z hlediska spotfebiteld a/nebo
dodavatelti pti hledani jiného nahradniho zptisobu zamétujiciho se spiSe na funkénost a
kvalitu neZz na cenu (SSNDQ?'). Némecky zédkon proti omezeni soutéZe rozsitil svou
pusobnost tim, Ze zavedl ve své 9. novele dokonce moznost zahrnout do relevantniho trhu
i poskytovani sluzeb, za n¢z se neposkytuje penézni protiplnéni. Za dodate¢ny faktor pfi
hodnoceni trzni sily platforem a siti prohlsil sitové efekty a p¥istup k datim (Mundt: 2).18

Digitalni platformy umoznuji jak korektni soutézni chovani, tak i chovani vylucovaci.
V tom se nelisi od klasickych dvoustrannych platforem. Lisi se vSak v obtiznosti detekce
protisoutézniho chovani, jez je vyssi u platforem digitalnich. Dvoustranné platformy se
pokladaji za zvlast’ ,,arodnou padu® pro vylucovaci chovani (OECD 2018: 121), ale i pro
zvlastni vertikalni omezeni (tamtéz: 213). Soutéz mize byt zejména omezena ¢i zkreslena
Cernymi pasazéry vyuZzivajicimi bezplatny pristup k digitalni platformé, pokud je piistup

14 Napt. televize nebo noviny propojujici &tenéie ¢i divaky s inzerenty ¢i zadavateli reklam; burzy

propojujici kupce s prodejci; supermarkety propojujici vyrobee s nakupujicimi.

15 Youtube, Facebook, Twitter aj. napf. propojuji spotiebitele s dodavateli obsahu a s inzerenty.
Na rozdil od prvé skupiny vztahd pii poskytovani sluzby (service-based) se v tomto piipadé
hovofi o vztazich pfi poskytovani podpory (subsidy-based; OECD 2018: 190). Jedna strana
kryje naklady druhé strany s pfistupem k platformé, ale neposkytuje ani nenabizi dalsi sluzby
piivadéjici uzivatele k platformé. Provozovatel platformy ma zajem rychle zvySovat pocet jejich
bezplatnych uzivateld (sitovy efekt), nebot’ tim zvySuje zdjem a ceny za sluzby poskytované
druhé strané (typicky inzerenttim).

16 Small but significant non-transitory increas in price.

17 Small but significant non-transitory decrease in quality. Podle zpravy japonského

antimonopolniho ufadu. Srov. Lexology, LIDC, 18. 5. 2018. Spotiebitelovo hodnoceni kvality

jakoZto necenového parametru soutéze muze byt zkresleno skutec¢nosti, ze je néco ,,zdarma*.

Trzné silné spolec¢nosti si mohou dovolit poskytovat zakaznikiim mensi ochranu soukromi nez

V soutézni prostiedi (nepfimo Stucke/Grunes: 8, 9). Proto nelze ochranu soukromi ignorovat ani

z hlediska ochrany soutéZe a pokladat ji jen za problém ochrany spotiebitele. Konkurenti spolu

zapoli o pfistup k co nejvice ,,velkym datim“ a jejich vyuzivani pfispiva k jejich trzni sile.

Bezprecedentni moznosti propojovani velkych dat a jejich zneuziti pfesahuje ramec jednoho

odvétvi a ve spojeni s manipulativnimi moznostmi aplikované behavioralni psychologii

ohrozuje nejen soutéz, ale i viru v autonomii vule lidi jak ve vécech vefejnych, tak i

v zélezitostech soukromych.

Podle § 18 odst. 2a némeckého GWB se tedy za soucast trhu nepovazuje jiz jen to uplatné plnéni,

ale 1 bezuplatné protiplnéni, je-li na takovém trhu mozné omezovani konkurenta C¢i

vykofistovani dodavatele ¢i odbératele. To méni diivéjsi opacnou judikatorni praxi: OLG

Diisseldorf, 9. 1. 2015 VI-Kart 1/14 (V), 35 HRS-Bestpreisklauseln, marg. ¢. 35 (zdroj:

prednaska cit. v nasledujici poznamce + https://www.sueddeutsche.de/news/leben/tourismus-

verbot-fuer-hrs-bestpreisklauseln-bleibt-bestehen-dpa.urn-newsml-dpa-com-20090101-

150109-99-01062).
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Kk inzerovanému zboZzi mozny i mimo platformu. To na prvy pohled opraviiuje zavést jista
vertikalni omezeni (napf. omezeni distribuce jen prostiednictvim digitalni platformy),
ktera je vsSak nutno podrobit klasické soutézné ekonomické analyze vertikdlnich
omezeni.'® Samotna ,,digitalizace* problému neni patrné zadnym kvalitativnim predélem.
Objevuji se pritom (Alexiadis:123) omezeni typu nejlepsi ceny?® (MFD: , most favoured
nation), ptimych zakazi obchodovat pies online platformy, zakazi prodeje pies urcité
platformy, dvoji ceny odliSené podle toho, zda se prodava online, nebo v kamennych
obchodech.

Vyzvy pro soutézni pravo predstavuji charakteristické rysy digitalizace, jez vede
k dynamickému nériistu trzni moci?* ve velmi kratké dobg (vitéz bere vse), kterd oviem
muze byt jen pfechodna. Velikost nemusi byt v této oblasti nutné spojena se zapornym
hodnocenim. Vyznamné jsou sitové efekty??, jez mohou byt jako prosoutézni (zvysuji
kvalitu a hodnotu vyrobkt a sluzeb, spoustéji a urychluji inovace véetné interoperabilnich
navazujicich technologif), tak i protisoutézni (zvySuji bariéry vstupu a naklady pfestupu
k jinému produktu, hrozi uzaviracim efektem a monopolizaci). N&kdy se existence
sitovych efektl a pfima umeéra mezi poctem dat o zakaznicich a soutézni vyhodou popira
(Evans/Schmalensee).?® Tvrdi se, Ze univerzalni piistup neni pfinosny a Ze by se mélo
postupovat piipad od piipadu, nebot okolnosti, za nichz muze vést chovani
v mnohostranné platformé k omezeni trhu, jsou uplné stejné jako v piipadé ze zpusobuji
prosoutézni efekty (Colangelo/Maggiolino:141).

Standardizace muze byt prosoutézni (zvySuje interoperabilitu: zaménitelnost a
propojitelnost vyrobki a sluzeb), ale mize téz preriist ve zneuziti dominance? nebo
omezit dynamickou efektivnost, protoze tlumi diferenciaci vyrobku a sluzeb. Da se také

19 SDEU rozhodl 6. 12. 2017 velmi kontroverzné ve sporu Coty Germany GmbH v Parfumerie
Akzente GmbH (C-230/16), Ze zdkaz vyrobce luxusniho parfému, aby jeho selektivni prodejci
prodavali zbozi pfes internet, je piipustny kvili luxusnimu image parfému. Ptitom vSak méli
distributofi povoleno prodavat parfém pfes internet v ramci vlastnich internetovych obchodd.
V roce 2011 ptfitom SDEU rozhodl (Pierre Fabre Dermo-Cosmétique SAS, C-439/09), ze
ochrana luxusniho zbozi nemize nikdy odtvodnit totalni zakaz internetu. Tento vyvoj se setkal
s kritikou (napf. v pfednasce prof. Reinharda Ellgera z MPI Hamburg dne 10. 5. 2018 na PrF
UK v Praze) jak co do vysledku, tak co do odGvodnéni. PauSalni zdkaz pftistupu cElent
selektivniho distribu¢niho systému k tietim platformam omezuje soutéz; pfitom existuji tfeti
platformy, jez se pravé na prodej luxusniho zbozi zamétuji.

Némecky BKA zakazal jiz v r. 2013 hotelovému portalu HRS uplatiiovat klauzuli nejlepsi ceny
na internetu. Inzerujici hotely byly zavazany neuplatnit jinde na internetu ani pfi objednavce na
misté lepsi cenu za tutéz nabidku, a to pod hrozbou vyfazeni ze seznamu hotelti na vyhledavaci.
Pokladalo se to za vertikalni omezeni soutéze, omezujici svobodnou tvorbu cen nabizejicich
hotelti a omezujici soutéz mezi rezerva¢nimi hotelovymi portaly (Wey:119).

Uvadi se (Polcdk, €. 11: 41), Zze sdilend ekonomika (jez je bez digitalnich platforem sotva
myslitelnd, pozn. JB) ma pfirozenou tendenci K trzni dominanci, nebo dokonce k monopolizaci).
A to jak pfimé (jako u socialnich siti, v nichz je pfimd iméra mezi poctem uzivateli a
pritazlivosti sité), tak i nepfimé (pocet uzivateli vyrobku oslovuje jinou skupinu, z ¢ehoZz plynou
vyhody pro pivodni skupinu uzivateld vyrobku (napf. vyvojaii softwarovych aplikaci se
orientuji na komplementaritu svych produkt s dominantnim OS, coz zvyhodiiuje uzivatele OS
i novych aplikaci).

Podle téchto nazoru jsou sitové efekty spojeny ne s poétem zakaznikd, ale se spravnymi
zakazniky a naivni teorie sitovych efektli vedou k salonnim teoriim a lacinym ideologickym
sloganim, namisto dikazu.

2 De facto standardizace*, ,,vitéz bere vie®, first mover advantage*, gatekeeper effect...
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zneuzit ke strategické koncentraci digitalnich patenti a posileni dominance pfi
vyjednavani o patentech (OECD 2012, Hearings:12).2°

Digitalizace platforem znamena casto nadnarodni (ne-li celosvétové) hranice
relevantniho trhu. Kitizové podpory platforem navic znesnadiuji vymezeni vécné
relevantnich trhti. Digitalizace ¢ini spolupraci podnikateld nezbytnou, coz ovSem
potencialné ohrozuje soutéz mezi nimi. U¢inné vymahani sout&zniho prava piedpoklada
nejen mezinarodni spolupraci, ale t€Z hluboky vhled do technického charakteru platforem
a jejich dopadu na chovani trhi. Posuzovat se pfitom musi jak soutéz uvnitf platforem, tak
i soutéz mezi platformami. Nezfidka se meziplatformové soutézi musi ¢astecné obétovat
soutéZ vnitroplatformova.?

Platformy jsou transparentni a vymeéna informaci jejich prostiednictvim je bleskové
rychla a navic mize byt zautomatizovana (zalgoritmizovana) a formalné se mize ocitnout
mimo vuli jednajicich podnikateld, ktefi v konkrétnim pfipadé nedosahli vzajemného
srozuméni predpoklddaného jako zaklad skutkové podstaty kartelu. Proto je legitimni
otazka, zda je viibec vSeobecny zédkaz karteld vhodny i u dvou a vicestrannych trhti
(Dewenter/Linder: 19n.); odpovida se na ni vétSinou kladné, nebot’ zasadni diivody pro
vynéti ze zakazu neexistuji a systém vyjimek zakonnych &i blokovych se uplatni i tady.?

Digitalni platformy typicky informa¢né¢ dominuji nad uzivatelem, a to nejen
spotiebitelem. Tato asymetrie muze byt vyuzita ke komoditizaci osobnich tdaji a
soukromi uZivatell. Osobni udaje a dalsi nespecificka citliva data se uZivaji jako ,,de facto
platidlo za formalné bezuplatny pfistup do platformy. Hodnota téchto idaji muize byt
pro provozovatele platformy zajimavéj§i nez pfipadna provize ze samotnych
zprostiedkovavanych transakci a data se mohou stat tim hlavnim obchodnim artiklem
(Polcék: 2017, €. 10: 43). Formalni souhlas se zpracovanim udajt je Casto alibisticky a ze
strany slabsi strany fakticky neodmitnutelny nebo dokonce neuvédomovany. Soutézni
pravo se tedy potyka s novymi vyzvami, ale také se zpochybiiovanim své uzite¢nosti a
schopnosti adekvatné reagovat na bouflivy technologicky vyvoj.

Bézné se rozliSuje mezi platformami a superplatformami; sice bez piesného kritéria,
ale superplatformu (kterou vyuzivaji nebo na ni pfimo zavisi jiné platformy nebo jini velci
hraci) typu Google nebo Facebook ptesto spolehlivé pozna kazdy. Prostfednictvim téchto
platforem se soutézi (o zékazniky, o podil na trhu: typicky digitalnich produkti a sluzeb
¢i reklamy), ale i spolupracuje (typicky pii vyméné informaci, ktera umoznuje jejich
propojeni a ziskov&jsi vyuziti).?® Pokladame-li informace za jedno z hlavnich aktiv se
soutéZznim potencialem, je spoluprace konkurentti v této oblasti atakem na soutézni
prostiedi.?®

% Bez ohledu na pouzitou technologii plati principy licencovéani patentt ,,FRAND*“ (Fair,

Reasonable And Non-Discrimatory).
Coz ptipomina vertikalni omezeni soutéze, kterd jsou s analogickym zdGvodnénim (ve vztahu
mezi vnitroznackovou a meziznackovou soutézi) pfipusténa (srov. napf. vyhradni obchodni

zastoupent).
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Tuto ambivalenci vyjadfuje angli¢tina slozenym novotvarem frenemies (friends/enemies;
Ezrachi, Stucke: 145n.).

Vyse citovani autofi pouzivaji pro ilustraci frenemies analogii se lvi smeckou, ktera se v zajmu
spole¢ného uspéchu spojuje v honbé za gazeli kofisti.
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Digitalizace umoznila i vznik tzv. blockchaini umoziujicich dodavatelim a
zédkaznikim piimé spojeni bez pomoci tetich osob. Retdzec po¢itatti zaznamenava
vSechny pfedem schvalené a verifikované smeény. Vznika tak jakasi vetfejna ucetni kniha
zaznamenavajici kazdou transakci a omezujici podvody. Pouziva se hojné ve finan¢nictvi,
pojisténi, dopraveé. Z hlediska soutézni politiky vznikaji Cetné vyzvy: predevSim je
kontroverzni moznost sledovat obchodni ceny (a tedy koludovat), byt je cenova
transparentnost dvouse¢na a muze byt i prosoutézni; jde o vyménu dal§ich mnohdy
citlivych informaci; obsahuje standardizacni potencial se vSemi vyhodami i riziky;
nevylu¢uje omezeni pfistupu k blockchainu, coz muize byt zneuzitim dominance a
zkreslenim soutézniho prostiedi; blockchainové konsorcium muze prerist ze strategické
aliance do intenzity spojeni soutézitelti (srov. OECD 26. 4. 2018). ZkuSenosti s timto
novym jevem zatim neumoziiuji néjaké zobecnéni a neni ani jasné, zda by soutézni urady
mély mit (preventivni nebo vySetfovaci) pravo vstupu do blockchainu.

2.  CENOVE ALGORITMY
2.1. Cenové kartely a cenové algoritmy

Pozorovani a analyza chovani spotiebitelii a soutézitel se stale vice svéfuje
pocita¢im. Softwarové se sleduji ceny tisicti konkurentovych polozek a velmi rychle se
reaguje vlastnimi cenovymi zménami.*

Soutézitelé se mohou diky algoritmim chovat koordinované i bez vyslovného lidského
pokynu (n&ktefi senzacechtivi novinafi dokonce prohlasuji, Ze cenové algoritmy
znamenaji nutnost zabyvat se spiknutim strojit). Narusuje se tim kategorie imyslu nebo
vz4jemného srozuméni, z niz vychézi klasicka kartelovd doktrina. Cenové algoritmy3!
mohou pfinejmensim prispét k oteviené koluzi proto, Ze plni roli ,zprostfedkovatelil
informaci mezi konspiratory* a urychluji vyménu pfislusnych informaci nutnych
K udrZeni kartelu v podstaté jen na pouhé okamziky. Tim v podstaté vylucuji, ze néktery
z u¢astniki mize bez odezvy spolupracujicich konkurent kartel narusit a té€zit z toho jen
pro sebe. Projevuje se tu paradox transparentnosti trhu, jeZ na jedné strané umoZiuje
zakaznikovi a spotfebiteli svobodnou a informovanou volbu, ale na stran¢ druhé vybizi
konkurenty ke sjednoceni cen cenovym nasledovanim nebo koluzi.

Algoritmy také mohou usnadnit koluzi u¢inénou micky, a to diky mizivym nakladim
na informaci o postupu protivnika a na okamzitou reakci na néj. Znejasiuje se tim hranice
mezi védomym koluzivnim jednim a mezi cenovym nasledovanim (paralelismem), jez se
samoziejm¢ nezakazuje a zakazat nemtiZze, protoZe by podrylo podstatu trzni interakce.
Tacitni koluze je mezi uzivateli cenovych algoritml nejen mozna, ale pfimo nevyhnutna
(zprostfedkované: Mc Sweeny/O Dea:78). Samotnou podstatu kartelu — tedy srozumeéni

%0 Vice nez polovina maloobchodniki sleduje online ceny konkurentii a 67 % vyuZiva programy

zaméfené na toto sledovani. VétSina spole¢nosti potom pfizpisobuje své ceny konkurenci,
nékteré automaticky a prednastavené na zékladé algoritmi (Commision Staff Working
Document: 171).

Ptirozené¢ se nabizi otdzka, zda mohou existovat i jiné algoritmy nez cenové (kvalitativni,
mnozstevni...) Byly by sotva proveditelné a ucelné, pokud by se neprojevily v cené jakozto
vSeobecném méfitku a vyrazu i necenové soutéze.
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konspiratort — cenové algoritmy ani tzv. velka data samoziejmé¢ nemohou zménit. Mohou
ji ovSem lépe skryvat a diikazn€ znesnadnovat.

I kdyz je tacitni (nezdmérnd) koluze nepostizitelnd zdkonem, neznamena to, ze je
Zadouci (Ezrachi/Stucke, 2016: 66). Nastroje, které ji umoziuji a usnadfiuji (tedy dnes
zejména cenové algoritmy), by mély byt pod bedlivym dozorem piislusnych organti. Jinak
totiz hrozi, ze koordinované cenové chovani (podle vnéjsich znakd nerozeznatelné od
cenového néasledovani) se bude muset pokladat za cenové nasledovani, jez je
nepostizitelné, a¢ pujde o zamérnou koluzi. Pfitom samoziejmé hypoteticky mohou
existovat monitorovaci férové cenové algoritmy s jedinym cilem optimalizovat cenové
nasledovani, proti nimz nelze nic namitat.*> Pokud se viak odpovédni pracovnici domluvi
na cenové fixaci a jejim nastrojem bude algoritmus jakozto technologicka ,,prodlouzena
ruka“ lidské viile, nelze ,,jej €init odpovédnym (Ezrachi/Stucke,2016: 42) bez ohledu na
to, Ze se tim psychologicka hranice citlivosti vii¢i nezakonnému jednani pfece jen snizuje.

Algoritmy obecné mohou byt i prosoutézni (OECD 2017:14n). Na dodavatelské strané
zvyS$uji transparentnost, jez vede ke zlepSovani vyrobkl a vyvoji novych, takze zvySuji
soutézni tlak. Na strané poptavky podporuji spotiebitelskou poptavku a poskytuji
informace o necenovych parametrech (kvalita, spotiebitelské preference). Prosoutézni
efekty se poji i s algoritmy cenovymi, byt jsou stfedem zajmu spi§ proto, Ze umoziuji
konkurentiim (dokonce bez primé lidské spoluicasti) nahradit explicitni koluzi skrytou
koordinaci.

Cenové algoritmy lze ¢lenit podle rtiznych hledisek.3* Mohou byt zaprvé jen pouhym
technickym néstrojem klasické koluze; mohou byt téZ zaloZeny na principu hub-and-
spoke.®* Mize oviem dojit i ke kvalitativng vy$§i Grovni koluze mezi algoritmy - zde se
rozlisuje mezi situaci, kdy se strany ml¢ky svéfi svym algoritmiim v ramci podnikatelské
strategie sjednocovani cen (klasickad koluze), a situacemi, v nichZ vystupuji autonomni
stroje, aniz existuje domluva nebo imysl sladit spole¢nou vili (ty mohou mit i samoucici

82 Nepocitame-li povzdech, Ze jsou podle vysledku bohuZel k nerozeznani od t&ch algoritmil

koluzivnich (blize k tématu srov. Kupcik, J.: Cenové nasledovani v perspektivé digitalnich trhi,
nepublikovany rkp. Pfispévku do Casopisu Antitrust, bod. V., dosud nepublikovano). Tento
autor poznamenava, ze cenové algoritmy se hodnoti vesmés negativné, ale pfitom mohou byt
nastaveny i k cenovému boji, tedy ke snizeni ceny. Domnivam se, Ze to je ponékud mylny dojem
plynouci z toho, ze algoritmizace v soucasnosti hrozi nebezpecim skryté koordinace. Proti
cenové algoritmizaci, jez zvySuje soutézni tlak tim, Ze zvySuje transparentnost trhu a rychlost
mozné reakce na zmeény podminkam dokonalé soutéze, umoziujicim spotiebitelim a
zakaznikim informovany a rychly vybér, nelze nic namitat. Se strukturovanosti cenovych
algoritmil je nutno souhlasit. Jist¢ neni teoreticky vyloucena existence ,,bojovnych algoritmua“
zaméfenych na snizeni cen, ale (bez z opory v empirii) lze s aspéchem pochybovat, ze by
riskantni cenovou (korektni i predatorskou) strategii svéfili konkurenti strojim. Je docela
mozné, ze konci éra souteze, jak jsme ji znali dosud (Ezrachi/Stucke) a Ze cenova soutéz ztraci
kvuli digitalizaci rozhodujici roli ve prospéch diferenciace produkti (Kup¢ik, op. cit.).

Referuji o jednom takovém ¢lenéni, které je logické a ucelné z hlediska regulatorniho piistup
k tomuto jevu (Salaschek/Serafimova: 11-14).

Obrazné oznaceni pro ,,naboj kola® (hub, typicky nesoutéZitel), prostiednictvim n&hoz se
informace $ifi ,,Spicemi (spokes) k soutéZitelim, jejichZ chovani se tak koordinuje. Typickym
ptikladem je Uber, nebo situace, v niz tfeti ,,nezicastnéna* osoba — facilitator (srov. rozsudek
SDEU z 22.10.2015, Rs. C-194/14 P, ve véci AC-Treuhand AG v Evropska komise) organizuje
a manipuluje dorozuméni mezi soutéZiteli, aé sama na stejném relevantnim trhu nesoutézi.
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vlastnosti).*® SoutéZitel se mliZe protiprvné zmocnit algoritmu konkurenta a pouZivat jej
bez srozuméni s nim pro své vlastni Gicely.%

Algoritmy mohou plnit i roli monitoringu cen konkurence, proti némuz nelze vznaset
legitimni namitky jen proto, ze tvorbou jakéhosi ,kondenzac¢niho jadra® podstatné
usnadtiuji cenové nasledovani (paralelni cenové adaptivni algoritmy) nebo koluzi.” Plni
tim v podstaté jen rychleji to, co se ocekava od trhu. Cenovy paralelismus je standardni a
zakonity zejm. na oligopolnich trzich s homogennimi produkty a nelze jej stihat jako
nezékonnou dohodu jen podle jeho vysledku.

Cenové algoritmy nejsou nové ve své podstaté,® ale v obrovskych moznostech svého
zpracovani na vykonnych a propojenych pocitacich. Tyto mozZnosti posouvaji na vyssi
Grroveti i tzv. kartely hub-and-spoke.®® Nikoliv kazdé vyuziti po¢itact ve vztahu k tvorbé
cen musi byt zavadné (Pereira: 221n). Vyuziti po¢itatového monitoringu k replikaci ceny
vedouci firmy na trhu (prosté cenové nasledovani) neni kartelové pravné relevantni.
Otazka (dtikazni) vSak je, jde-li skute¢né jen a pouze o toto chovani a o nic jiného. Stazeni
a zavedeni cenového algoritmu je jiz sporné, protoze snizuje (ne-li odstraiuje) nejistotu o
chovani konkurentti na trhu, coz zaklada protipravnost. Sporné je téz vyuziti algoritmi
ziskanych konkurenty a jejich dekddovani, jez miize vést k monopolistickym ziskiim.

Poukazuje se na to, ze (bezsubjektové) algoritmy jsou imunni vici standardnim
donucovacim prostiedkiim jako vézeni, penézni sankce ¢i ostuda a Ze by mohly zvysit
pravdépodobnost, ze by lidé mohli ztratit jakékoliv mravni obavy odmitdnim vztahu a
odpovédnosti mezi sebou a poé&itadi (Ezrachi/ Stucke, 2015:37).C Proto se propaguje
moznost, aby pfislusné soutézni ufady mohly vstupovat do pocitaéovych siti véetné
datovych ulozist’ a aby mély piistupova prava k hesliim (Pereira: 215). Nazory na postupu
vuci této tendenci zbavovat se odpovédnosti se pohybuji od zavedeni objektivni

3 Pokud takové algoritmy vyhodnoti sladéni cen jako hospodafsky nejuceln&jsi zptisob chovani,

miiZe se tento ,,autonomni‘ postup presto hodnotit jako sladéné chovani.

Podezfeni z koordinace se Ize branit technickymi a softwarovymi prostiedky typu odchylek dat,
randomizace (,,znahodiiovani*) a kodovani (druh technické ,,compliance). Doporucuje se
,-okradenému“ podnikateli, aby si v takovém ptipadé€ upeviioval alibi i pravnim postupem proti
protipravnimu nabyvateli algoritmu.

Existuji mobilni aplikace zobrazujici ceny pohonnych hmot u kazdé mistni stanice, coz vypada
prosoutézné. OvSem znemoziuje to image byt levnou stanici (v milisekundach mtize na pohyb
ceny reagovat konkurence), snizuje to motivaci ke slevam a ceny naopak mohou rust, pokud se
algoritmy nastavi na tuto reaktivni strategii (Ezrachi/Stucke 2016: 63-64).

Do ucebnic vstoupil napt. velky americky elektricky tendrovy kartel z padesatych let, jehoz
ucastnici vyuzivali pro urCeni vitézné nabidky mezi nabidkami krycimi mésicni faze
(Westinghouse Electric Corporation, GE Electric Company and Allis Chalmers Manufacturing
Company, v the Judges of the US District Court, District of Utah, Central Division, 311 F. 2d-
10th Cir. 1962; Pereira: 215).

3V pifpadu ETURAS (Case C-74/14, 21. leden 2016) rozhodoval SDEU o postupu litevskych
sprezencli na online trhu rezervacnich sluzeb E-Turas. Litevsky soutézni ufad pokutoval
cestovni agenturu Eturas (hub) za G¢ast ve sladénych postupech tykajicich se slev za rezervaéni
sluzby. Eturas stanovil strop téchto slev a informoval cestovni kancelafe (spokes). Ty se
neohradily a ani neoznamily postup soutéZnimu organu. Komunikace mezi uzivateli online
platformy vedla tedy k dohod¢ podobné klasické kartelové dohodé ,,v zakoufené mistnosti.
Predseda némeckého BKA sdélil vetejnosti, Ze jim vedeny urad poprvé celil argumentaci (v
piipadu Lufthansa), Zze za vzestup cen je odpovédny cenovy algoritmus. Lufthansa nakonec
uznala, Ze spole¢nosti se nemohou schovavat za algoritmy, jez pouzivaji (Mundt: 3).
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odpovédnosti za pouzité algoritmy zejm. u toho, kdo z jejich pouziti nejvice tézil (véetné
odpovédnosti za navrh algoritmu), pfes limitaci poctu cenovych zmén v Case (prehled
podava Smejkal: 83 n). Neni mozné &init odpovédnym samotného programétora, jenz
cenovy algoritmus zpracoval nebo toho, jenz jej na objednavku pouzivatele obstaral.

Prevlada nazor, Ze odpovédnost za protisoutézni vyuzivani cenového algoritmu by mél
soutézitel nést i v pripadé, Ze neexistuje dikaz o koluzni dohodé¢ ¢i o takovém zaméru. Da
se hovofit (v jist¢é analogii k doktriné tzv. zvlastni odpovédnosti dominanta, jejiz
nedodrzeni muze vést ke zneuziti dominance) o doktriné “zvlastni cenové-algoritmické
odpovédnosti“ za navrh a fungovani cenového algoritmu (Pereira: 224). Vzhledem
k tomu, Ze se jevové neda odlisit vysledek spontanniho cenového nasledovani (paralelniho
chovani) od védomého srozuméni, uvazuje se i o regulaci formou vyvratitelné domnénky
znalosti takovych disledkti cenovych algoritmt (Salaschek/Serafimova:14), jez by nutila
soutézitele vkladat do algoritmd mechanismy bréanici koordinaci. Dilkazni bfemeno o
umyslu ¢i zdméru koludovat jinak bude na soutéznim ufadu. V hrani¢nich ptipadech
cenového paralelismu je ziidkakdy unese.

Samotné pouziti cenového algoritmu nelze ani z faktickych ani z pravnich dtvoda
pokladat za per-se zakdzané jen proto, ze je potencialné nebezpedné. Zneuzit se da totiz,
coz neni diavod kzakazu vseho zneuzitelného. Patrné se budeme muset smifit
s myslenkou, Ze na digitalnich trzich se nejen védomy paralelismus (Ezrachi/Stucke 2016:
70), resp. tacitni koluze (OECD, 2017: 36, 51) budou vyskytovat Castéji a Ze touto cestou
soutézitelé dosahnou stejnych vysledkd jako za pomoci tvrdych kartelt. Moznosti
cenovych algoritmt (vCetné vSevidouciho digitalniho ,,boziho oka* navic v podstaté
znemoznuji ucastnikiim tvrdych karteld podvadét ostatni a vydélavat na nedodrzovani
kartelové dohody, protoZe to je okamzité a vSem patrné a ostatnimi Ucastniky kartelu
trestatelné (Ezrachi/Stucke 2016: 81).

Sotva Ize podle mého soudu dosud pravné pripustit n¢jaké kompletné autonomni
algoritmizované rozhodovani o cenach, spojené se samoucenim (Gohsl:121). Ona
autonomie muze byt sofwarova, nikoliv v§ak pravni. Pfistup k algoritmim je ovSem dosti
rozkolisany — ur€ité neni nijak rigidni a neziika se vyvazovani kladnych a zapornych
U¢inki karteld, analogicky jako u kartel® ,,standardnich®.*

4 Lucembursky soutéZni Gfad rozhodl v &isté doméci kauze o povoleni vyjimky ze zdkazu

horizontalnich cenovych kartelti, protoze uznal kladny dopad algoritmu na spotiebitele.
Algoritmus ptivodné jen doporuc¢oval maximalni jizdné v taxicich, ale ve skute¢nosti urcoval
kone¢nou cenu pro zakaznika, jez se nedala vyjednavanim zménit. Pfinosy spocivaly napft. ve
snizeni poctu prazdnych jizd a znecisténi zivotniho prostredi, jez jsou koneckonct ve prospéch
spotiebiteld, ktefi proto maji nakonec jizdné levngjsi a pii kratdim ekani na sluzbu. Utad
dovodil pfinos pro spotfebitele i nezbytnost omezeni soutéze. Pokud by ceny nebyly fixovany,
zakaznici by se obraceli na mistné nejblizsi taxi. Nebezpeci pro soutéz na trhu Gfad neindikoval,
protoze piislusna platforma operovala jen na 26 % relevantniho trhu. Jde o docela ojedinély
ptipad vyjimky z horizontalnitho cenového kartelu, jehoz zadkaz se bézné posuzuje jako
objektovy, pii némz se nemusi dokazovat skodlivost (per-se). Tento pfistup také jisté nelze
zobecnit (srov. MLL NEWS).
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Monopolni komise némeckého BKA zahdjila jiz konzultace o cenovych algoritmech.
Uznala, Ze jejich nasazeni miize mit pozitivni téinky pro spotiebitele, ale Ze s sebou nese
rovnéz fadu rizik (transparentnost trhu urychluje a automatizuje pfizptisobovani cen a
mize usnadnit explicitni koluzi; explicitni koluze je navic postradatelna, nebot’ jeji
potteba kvuli algoritmizaci klesa; samoucici algoritmy pfedsouvaji potencialni koluzivni
podnikatelska rozhodnuti o algoritmu pfed okamzik urceni ceny; algoritmy znesnadnuji
odhaleni koluzivniho chovani antitrustovymi ufady). Na leden 2019 planuje EK
konferenci o tvorbé soutézni politiky v éfe digitalizace (Ritz/Marx).

2.2. Cenové algoritmy a cenova diskriminace

Nebezpeci algoritmti pro soutéz i pro blahobyt spotiebitele mize plynout z moznosti
dokonalé cenové diskriminace na trhu. (Mc Sweeny/O 'Dea: 78n; Ezrachi/Stucke: 83n).
Dopad diskriminace na sout&Z je oviem dvouseény.*? Cilena diskriminace miize zvysit
trzni vystup a snizit ceny pro urcité skupiny zakazniku, ale i zvysit pro jiné. Cenova
diskriminace miize ziskat velkou podporu z tzv. velkych dat.*® Ta jsou s to velmi piesné
odhadnout cenovou hladinu, kterou je jednotlivy spotiebitel (resp. specifikovana skupina)
ochoten akceptovat.** Umoziiuji cilenou inzerci a také individualizované zobrazeni ve
vyhledavacich, takze vSichni spotiebitelé nemusi obdrzet pii zadani téhoz produktu
shodné vysledky, ale riznym lidem se poskytuji rizné webové verze (Ezrachi/Stucke
2016: 93). Je mozna dokonale individualizovana cenova diskriminace.*® Riizné vérnostni
programy poskytuji obchodnikiim velmi pfesna a personalizovand data o zakaznicich a
spotiebitelich, vyuzitelna k individudlnimu marketingu.

Pifedmétem sledovani jsou ovSem stale vice nejen ,,onlinové™ aktivity, ale i aktivity
,,offlinové™; to umoziuje vytvaiet a zjemiovat osobni profil kazdého zakaznika a
manipulovat jej (v€etné pouziti metod behavioralni psychologie) se zamérem maximalné
vyCerpat jeho eckonomicky potencial. Nebezpeéna je masova individualizace a
transparentnost zakaznik, jez mize vést k témét dokonalé diskriminaci kazdého z nich.
Pritom jde o asymetricky vztah, jehoz dusledki si nemusi byt zakaznik viibec védom.
Nezodpovézeno zlstava, zda (ev. v jakém rozsahu) dokonalé cenova diskriminace povede

42 7akaznici jsou ochotni zaplatit za produkt podle odligné poptavkové sily riiznou cenu, nebot’ se

1i8i jejich tzv. rezervadni cena, jiZ jsou ochotni zaplatit. Producenti vytézi z diskriminaénich
prodejii vice nez pfi stejnych cenach a navic se zvysi spotiebitelsky blahobyt, nebot’ zbozi a
sluzby si dopfeji i spotiebitelé, ktefi by je za jednotnou cenu (pohybujici se nad jejich cenou
rezervacni) nekoupili. Zvyseny vynos prispiva k rychlejsi navratnosti fixnich nakladu a k vyssi
dynamické efektivnosti (spotfebitelsky blahobyt; blize Bejcek: 181).

Cenu lze diky jim ¢init zavislou na fad¢ ukazateld, jako je napf. vlastnictvi auta, nebo tieba i
politické nazory ¢i jiné propojené ukazatele (Mc Sweeny/O 'Dea:77n).

Tzv. rezervacni cena. Kladny rozdil mezi ni a cenou skutecnou je spotiebitelsky nadbytek ¢i
prebytek (consumer surplus). Big data ve spojeni s cenovymi algoritmy umoZziiuji ,,vyzdimat
kazdou minci pod Grovni rezervaéni ceny* a to individualizované. Rezervacni cena se vyjevuje
typicky pfi aukcich, ale da se extrapolovat i pomoci velkych dat a algoritmd.

Ta se lisi od dosud bézné dynamické plosné diskriminace (jiné ceny v predprodeji a jiné na
posledni chvili; jiné v mrtvych Casech a jiné ve Spickovych hodinach; jiné u ¢erstvého a jiné u
star§iho zbozi atp.).
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nakonec k ,,vykofistovani bohatSich“, ke znehodnoceni rozdili v ptijmech, k nivelizaci
spotieby a k demotivaci, coz by ménilo mozna i makroekonomické funkce trhu.*

3. MEZI REZIGNACI NA REGULACI A JEJIM ROZSIRENIM A
»ZJEMNENIM*

Pouziti tzv. velkych dat jako druhu nepenézniho platidla klade vyS$si naroky na sbér,
uchovani a pouzivani dat. Vefejnopravni regulace je v této oblasti nezbytnd.*’ Ptitom se
V praxi stiraji kompetencni hranice a jeden zajem lze chranit ¢i podporovat i na zakladé
formélng odli§nych ochrannych u¢elt.*® Soukromopravni a vefejnopravni metody museji
pusobit synergicky. D& se predpokladat posun ve prospéch ochrany spotiebitel,
zakaznikid i soutéze v fadé opatieni, mj. zvySenim pozadavkil na soutézitele pouzivajici
cenové algoritmy (vyvratitelnd domnénka cenovych dopadii, povinnost programovat
prevenci koluze). Ochrana spotfebitele a jeho soukromi muize byt i cilem agentury
specializované na jinou hodnotu (hospodaiskou soutéz). Namisto Gzké specializace se
mozna prosadi spiSe celostni pristup. Namitky proti takové ,nelegitimni extenzi
antitrustového povéfeni® se samoziejmé vyskytuji také (Alexiadis: 149 s odkazem na
Dolmanse).

Rada klasickych ekonomickych mouder se v digitdlni ekonomice modifikuje ¢i popira
a pravo na to musi reagovat. Mimo jiné uznanim jednotného globalniho nebo
panevropského trhu onlinovych sluzeb a harmonizaci ochrany spotiebitele pii uzavirani
onlinovych smluv.

Internet neni z definice nepfitel soutéze, byt’ jej nekteti velci hraci k omezeni soutéze
dokazali vyuzit. To se vSak stavalo a stava i v klasickych (tradi¢nich) odvétvich. Internet
a snim spojena digitalni ekonomika nejsou pfi¢inou omezeni soutéze; naopak mohou

4 Tyto obavy jsou asi prozatim pon&kud paranoické. Dopady cilené individualizované cenové

diskriminace by zmirfiovala samoregulace trhu a informac¢ni zpétna vazba. Cenové individualné
diskriminujici obchodnici by sami velmi brzo narazili na odmitani zakazniky, ktefi by vesmés
takovou diskriminaci pokladali za neférovou. Nikdo ze zakaznikll navic neni tak naivni a
Vv takové mife odkazan na internetové reklamy a vyhledavace, aby (ex post i ex ante) nevidél, za
jakou cenu se da zbozi bézné na trhu pofidit. Digitalni transparentnost by fungovala jako
negativni zpétna vazba.
Stejné jako existuji digitalni obchodnici, formuji se 1 digitalni spotfebitelé a zakaznici, kteti by
se postupiim proti sob&é dokazali i€inn¢ branit, mj. detekci cenovych algoritmti a hromadnym
bojkotem jejich uzivateld. Funguje zatim i konkurence klasickych kamennych obchodu.
V praxi se ostatné mnoho piikladi uskute¢néné cenové diskriminace neobjevilo. Britsky Office
for Fair Trading konstatoval, Ze podnikatele informace o jednotlivcich nevyuzivaji k tomu, aby
jim zvedli ceny (Dolmans et al.: 6).

47 GDPR je mj. jednim z krokii také v této oblasti.

4V Némecku se zatim na Grovni ozndmeni BKA konstatovalo, Ze¢ Facebook zneuZil svoje
dominantni postaveni na trhu socialnich sluzeb tim, ze jako podminku pfistupu k socidlni siti
vyzadoval po uzivatelich dalekoséhly souhlas se zpracovanim jejich osobnich dat (zejm. dat
,,off-Facebook™), jez by mohl podle vlastni tvahy zpracovavat a vyménovat si s jinymi
podnikateli. Zalezitost se sice dala feSit i prostiednictvim ufadu pro ochranu dat, ale ujal se ji
socidlni a ekonomicky dopad opatieni. BKA muze slouzit zprostiedkované i ochrané
spotiebitele i bez prosazovani néjaké specialni digitalni agentury (Korber:173). Data se chapou
jako protihodnota ve sméné za tcast na socialni siti. Kazdému uzivateli musi byt dnes jasné, ze
internet zkratka neni zdarma (Wiemer: 53).
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zejména svoji transparentnosti a tlakem na inovativnost soutéz velmi zostiit. Pred
regulatornimi intervencemi (jez nékdy nezbytné byt skute¢né mohou navzdory riziku, ze
zpomaluji nebo dusi inovace) by tedy méla dostat pfednost trzni a technologicka reakce
na ohrozeni soutéze. Regulace by se méla pfipustit (Dolmans et al.: 8), jen pokud ma
legitimni cil, dale je-li pfiméfenym a uCinnym prostfedkem k dosazeni tohoto cile a
nejsou-li k dispozici méné restriktivni moZnosti.*® Mélo by se ptitom vychazet z dikaz(,
a nikoliv z ideologie a z obav ¢i z piani chranit stivajici u¢astniky na trhu.%

Kwvalitativni posun v digitalizované ekonomice a obchodu je nepopiratelny a musi se
to projevit mj. i v sout&znim pravu®?, v pravu spotiebitelském, v pravu na ochranu udaji,
V postupu proti nekalym obchodnim praktikdm, v pravu trestnim apod. Najde odraz
V pozadavcich zavazkového prava na férovost obchodnich podminek — excesivni cenou
mize byt v digitdlni éfe neproporcni (a nikoliv absolutné nezbytné) a nerelevantni
soustfed’ovani osobnich tidajii a nakladani s nimi.

Casem lze i u nas oéekévat rozsifeni internetu véci a obavy Ze se dostaneme do podruéi
digitalnich asistentd, ktefi v&di o nas a nasich zvycich (nejen nakupnich) vice, nez tusime,
a nez by nam bylo milo a mohu byt obratné vyuzivani obchodniky, ale i jinymi
zainteresovanymi; mohou mit i $pehovaci funkce a jejich propojeni®® miize
z dlouhodobého hlediska silné ohrozit svobodu a soukromi lidi vyménou za kratkodobé
pohodli (Stucke/Ezrachi, 2017:1293,1298).

Pravni intervence mohou byt ex ante nebo ex post; ty prvé zavangji piredpojatosti a
ideologi¢nosti. Pfedb&ézna opatrnost neni v tomto piipadé rovna snaze regulovat vse, co je
mozno, ale jen to, co je nezbytné. Regulace by neméla mrazit technologicky vyvoj, ale
korigovat jeho dusledky pro soutéz a blahobyt spotiebitele v nezbytnych pfipadech a
V nezbytné mifte.

Jde o to, zda budeme povazovat platformy ¢&i superplatformy za inherentni
kvazipfirozené monopolisty a podle toho je regulovat, nebo zda by mela dostat Sanci
soutézni autoregulace. Ta ovSem dnes zahrnuje i moznost korek¢ni intervence: pohlizet
na superplatformy jako na tzv. podstatna zafizeni (essential facilities) a umozZnit

49 Tak tfeba sofistikované cenové algoritmy budou velmi pravdépodobné s to si s plosnymi a

tézkopadnymi regulacemi poradit.

Jednou z moznosti ochrany je limitace frekvence zmén maloobchodnich cen benzinu, jako napf.
v Zapadni Australii (Go6hsl: 123). Z dlouhodobého hlediska nema tato intervence zadny
pozitivni cenovy dopad.

51 Objevil se pojem Data-opolies, tedy jakési obdoby monopold, které na rozdil od monopold
patrné nemaji moc vnucovat spotiebitelim vyssi ceny. Vzbuzuji ale jiné vazné obavy, jako méné
soukromi a méné inovaci. Mohou byt trvalejsi nez monopoly a snaze se vyhybat antitrustovému
fizeni (Stucke, 2018: 275n).

Typu projednavaného pied némeckym BKA v piipadu Facebook (srov. Kalimo/Majcher: 232,
ktefi v této souvislosti poukazuji na ¢l. 5 GDPR). Neur¢ity koncept poctivosti je pojitkem mezi
soutéznim pravem a pravem na ochranu tdaji a mize podporovat ochotu jednotlivell vstupovat
na trh. Celostni a nesegmentacni pfistup k riznym oblastem prava z hlediska jeho funkci, a
nikoliv umélych doktrinalnich rozhranicovani, povede k prolinani pravné politickych cilti a
ochrannych uceld.

TV pfiijimace, osobni pocitace, chytré mobily a domaci pfistroje, bezpecnostni kamery, chytra
auta...
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(budoucim) konkurentfim za ur&itych podminek do nich vstoupit (Khan:790, 800).%* To je
ovSem hodn€ neliberdlni pfistup, jenz se nepochybné¢ setkd se znaCnym odporem
principidlnim i lobbistickym.

Opatrngjsi piistup metodou ,,pfipad od pfipadu‘ nadéla méné€ skody nez presvédcené
regulatorni nadSeni; tyka se to samoziejmé nejen vztahti B2C, ale i B2B.%

ZAVER

Digitalizace umoziuje bezprecedentni rust zisku a faktické trzni moci téch, ktefi maji
vyhodu prvniho Gspéchu, jenz z nich uéinil tzv. ,,vratné* digitalniho trhu. Zakaznici a
spotiebitelé jsou kratkodobé vétsinou spokojeni,® ale dlouhodoba rizika ztraty soukromi,
manipulace a spole¢ensko-ekonomického portrétovani kazdého z nas jsou zavazna. Tzv.
neviditelna ruka trhu se stale vice digitalizuje, velci digitalni hraci nejsou ji fizeni, ale oni
naopak tuto ruku vedou. Tzv. soutézni cena se mozna stava kvuli tomu jiz pouhou fikci a
blizi se® cené planované (Ezrachi/Stucke, 2016: 209, 211, 216).

Da se ocekavat zejména tlak na zuzeni moznosti behavioralni manipulace — dokonala
informace o sbéru informaci a moznost odhlasit se z nich, namisto dneSniho bezmocného
a neinformovaného snaSeni ztraty soukromi jako vedlejSiho dusledku pohybu na
digitalnim trzisti. Prosazuje se i legitimni princip ptihlasovaci (opt-in) na zakladé
pisemného ovéfitelného souhlasu a v rozsahu nutném pro poskytnuti zbozi ¢i sluzby, takze
»defaultni by méla byt ochrana soukromi, namisto snaseni technologii v soukromi
slidicich dokonce bez moznosti opt-out (volné Ezrachi/Stucke, 2016: 227). M¢&l by byt
také kazdému zakaznikovi zaji§tén snadny pfistup k datlim, jez o ném vedou podnikatelé

54 Tato doktrina se oviem tradi¢né uplatiiuje u hmotné infrastruktury typu mosti, dalnic, pfistavi,
rozvodnych siti apod. U superplatformy Amazon se dovozuje velmi pravdépodobné a té€zko
odhalitelné omezeni soutéze formou cenového predatorstvi a dale postaveni bezprecedentniho
prostiednika, na némz zaviseji ostatni obchodnici — zejména diky soustfedénym informacim o
obchodnicich uzivajicich sluzby Amazonu, jez tyto obchodniky oslabuji jako konkurenty
Amazonu. Doporucuje se zachovat tradi¢ni piistup soutézniho prava s cilem udrzet trzni
strukturu a soutézni proces, a ne se zhlizet v kraitkodobém spotiebitelském blahobytu, jenz je
evidentni (Khan: 803; odkazuje se na citat z The Economist z 26. 3. 2016: ,,Zisky jsou pfilis
velké. Amerika potfebuje notnou davku soutéze®).

% Némecky BKA je vtomto sméru ziejmé& evropskym priikopnikem nepfedpojatych a

odpovédnych postupti, které nebrani technickému rozvoji, jenz naopak ma prosoutézni ucinky.

Tak napt. 7. 12. 2017 uvital vytvoteni digitalni obchodni platformy ECEMENT. Na ni si

ucastnici nevymeénovali cenové informace a zakaznici ziskali moznost najit nové dodavatele.

Ceny se urcovaly elektronickou aukci a ECEMENT fungoval jako drazitel a konzultant a garant

plateb. Dodavatel¢ cementu platili poplatek za kazdou uzavienou smlouvu. ECEMENT

ustoupil od zaméru uvetejiiovat smérné ceny (benchmark prices). Jde o ptiklad vyuziti digitalni
platformy ke zpruhlednéni trhu a k jeho vys$si soutézivosti. Dne 28. 2. 2018 byla povolena
digitalni platforma ocelafskych vyrobkd, jez usnadnovala pfistup k trhu a zvySovala jeho

transparentnost, aniZz na ni probihala protisoutézni vyména informaci o cenach nebo o

disponibilité vyrobka (pfistupno na https://www.bundeskartellamt.de/EN/AboutUs/Press/

Pressreleases/pressreleases_node.html).

Byt masové podléhaji vnéjsimu diktatu svych potieb. Spoluzakladatel Applu Steve Jobs se

cynicky vyjadtil, Ze ,,neni ukolem spotiebiteltl védét, co potiebuji* (Ezrachi/Stucke, 2016: 215).

U platforem typu Uber a superplatforem jako Google, Facebook, Apple ¢i Amazon.
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a mélo by byt mozné jejich vymazéani. Proti cilené diskriminaci®® by méla plisobit
povinnost sdélit, zda se informace tyka jen piislusné webové stranky nebo je obecna.
Poruseni této povinnosti by se mélo stihat jako klamava a nekal4 obchodni praktika.

VEtsi transparentnost trhu a rychlost trzni reakce diky digitalizaci jsou dvousecné a
nevedou ke vzniku trhu dokonalého, jakkoliv jsou podle teorie jednémi z piedpokladii
takového trhu. Informace o trznim chovani a o soukromi jsou jako protihodnota za
bezplatné digitalni sluzby sotva ekonomicky kalkulovatelné, i kdyz maji obrovskou
ekonomickou hodnotu jiz v dne$ni dobé. Komplexné&jsi a meziodvétvovy piistup k jejich
ochrané a rozsifeni obsahu pojmu ,spotiebitelsky blahobyt“® se zda byt prozatim
odpovédi na tuto vyzvu.

Digitalizovana ruka trhu sama spotiebitelsky blahobyt nezajisti; spise hrozi, ze jej
neziidka skryté a nepozorované piesouva do cizich kapes. M¢la by obcas (ovSem po
rozumné uvaze) ,,dostat pfes prsty®. Stfetu o obsah a rozsah této rozumnosti jsme jiz 1éta
svédky a snad obcas i strijci.
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Garance kvality sluZeb - vyuziti oznaceni piivodu, zemépisnych

oznaceni, certifika¢nich znamek nebo (kolektivnich) zaruc¢nich

znamek pro vyznaceni sluZeb zvlastni ¢i garantované kvality na
Vnitinim trhu EU

Service quality Guarantee - use of designations of origin,
geographical indications, certification marks or (collective) guarantee
marks to designate special or guaranteed quality services in the EU
Internal Market

Abstrakt

Prispevek se zabyva otdzkami regulace pravnich nastroju, které slouzi k oznaceni
produktii zviastnich vlastnosti (zejména jakosti), a to se zvidstnim akcentem na oznaceni
sluzeb. Doplikové se zabyva také otazkami jinych regulaci sluzeb.

Klic¢ova slova: Pravo dusevniho viastnictvi. Systém jakosti, ochrannd znamka, certifikacni
ochranna znamka. Oznaceni piivodu, zemépisné oznaceni. Sluzba, zbozi. Nezemédelské
vyrobky. Zemédélské vyrobky a potraviny. Evropskd unie. Zenevsky akt k Lisabonské
dohodé na ochranu oznacent piivodu a zemépisnych oznaceni.

Abstract

This paper deals with the regulation of legal instruments, which serve to designate
products of special characteristics (especially quality), with a special emphasis on the
designation of services. Additionally, it deals with issues of other service regulations. It
analyzes legal instruments - in particular designations of origin, geographical indications
and (certification) trademarks.

Key words: Intellectual Property Law, Quality System, Trademark, Certification
Trademark. Designation of origin, geographical indication. Service, goods. Non-
agricultural products. Agricultural products and foodstuffs. European Union. Geneva Act
to the Lisbon Agreement for the Protection of Appellations of Origin and Geographical
Indications.

JEL Classification: K110
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1. SYSTEMY JAKOSTI A OZNACOVANi PRODUKTU SPLNUJICICH
STANDARDY

V ramci prava Evropské unie jsou pro nékteré vyrobky zavedeny systémy jakosti, které
poskytuji v konecném disledku garanci nezménéné a v jednotné kvalité vyrobkd, at’ jsou
distribuovany kdekoliv na Vnitinim trhu Evropské unie. Systémy jakosti se rozumi
predevsim oznaceni pivodu a zemé&pisna oznaceni, jak jsou v evropsko-unijnim pravu
zavedena pro nékteré kategorie vyrobki.! 2

Unijni Systém pak muze byt pro jiné produkty (véetné sluzeb) doplnén narodnimi
oznacenimi ptvodu ¢i narodnimi zemépisnymi oznacenimi. Ty mohou byt distribuovany
kdekoliv na Vnitinim trhu, ochrana oznaceni je vSak limitovana teritoriem statu, kde je
oznaceni chranéno (zpravidla zapsano). Pokud jde o sluzby, moznost formalni ochrany
poskytované zapisem oznaceni do vefejného seznamu je limitovana na nckteré clenské
zemé (napf. Ceska republika®), ve vét§ing Glenskych zemi neni pro sluzby moZna.
Teoreticky neni vylouenoposkytnuti materialni ochrany oznaceni zemépisného piivodu
sluzeb pomoci prava na ochranu pfed nekalou soutézi. Podminkou by bylo naplnéni
generalni klauzule nekalé soutéze (vzdy ve vztahu k pravu platnému na tzemi, kde se
jednani stalo nebo kde ma nésledky).*

Shora uvedené pravni nastroje vSak nejsou vyluénymi moznostmi, jak na Vnitinim
trhu regulovat a pro spotiebitele oznalit sluzby s garantovanymi vlastnostmi (napf.
kvalitou). Jednak se nabizi otazka pfimé regulace, vylouéeny nejsou ani jiné nastroje
(napf. ochranné znamky). Pro oznaCeni vyrobkil pochazejicich z ekologického
zemé&delstvi se pouziva unijni ekoznacka, pro oznaeni vyrobkl a i nékterych sluzeb
(napf. turistickych ubytovacich) s minimalizovanym dopadem na Zivotni prostfedi se
pouziva unijni bioznacka. Zékladni regulace ekologického zemédé€lstvi a pouzivani téchto
ufednich znacek je v pravu evropsko-unijnim.

(unijni) chranénd oznaceni ptivodu a chranéna zemépisna oznaceni pro zemédélské vyrobky a

potraviny, a dale (unijni) chranéné oznaceni ptivodu a chranéna zemepisna oznaceni pro vina

(unijni) zemépisna oznaceni pro lihoviny, a dale (unijni) zemépisna oznaceni pro aromatizované

vinné produkty

3 kde ov8em ani za 17 let od i¢innosti stavajiciho zakona & 452/2001 Sb. neni dosud zapséno
zadné oznaceni pro sluzbu

4 ochrana pted nekalou soutéZi je zaloZena na generdlni klauzuli a doplitkové na skutkovych
podstatach nejen v pravu ¢eském, ale rovnéz napf. v pravu némeckém, slovenském, mad’arském,
rakouském apod. K polské Gpravé srov. napf. Baranczyk, I. Ochrona prawna oznaczien
geograficznych. Warszawa : Difyn, 2008. S. 65 a nasl.
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2. REGULACE SLUZEB A OZNACOVANiIi SLUZEB SPLNUJICICH
STANDARDY

Pokud jde o pfimou regulaci sluzeb, v obdobi nékolika poslednich let doslo k vyrazné
regulaci smétujici k zajisténi “co nejveétsi intenzity” Jednotného vnitiniho trhu v nékterych
segmentech poskytovani sluzeb. Nemam zde na mysli jednotné bankovni licence nebo
obdobné nastroje z oblasti finanéniho trhu, ale pfedev§im regulaci nékterych sluzeb, s
jejichz Cerpanim se pravidelné setkava spotiebitel.

Ke shora uvedenému lze uvést zejména nékolik priklada.

2.1. Regulace telekomunikaénich sluzeb

Prvnim ptikladem je jiz n€kolik let trvajici regulace poskytovani sluzeb elektronickych
komunikaci (zejm. intraunijni roamingové telefonni hovory, sms ¢i datova konektivity) se
déje formou ptimé regulace (v¢. cenové) - k tomu blize Narizeni Evropského parlamentu
a Rady (EU) ¢ 531/2012 ze dne 13. cervna 2012 o roamingu ve verejnych mobilnich
komunikacnich sitich v Unii® (resp. novelizujici) Narizeni Evropského parlamentu a Rady
(EU) 2015/2120 ze dne 25. listopadu 2015, kterym se stanovi opatieni tykajici se pristupu
k otevirenému internetu a méni smérnice 2002/22/ES o univerzdini sluzbé a prdavech
uzivatelu tvkajicich se siti a sluzeb elektronickych komunikaci a narizeni (EU) &. 531/2012
o _roamingu_ve veirejnych mobilnich komunikacnich sitich v Unii, a to ve vazbé na
Provadéci narizeni Komise (EU) 2016/2286 ze dne 15. prosince 2016, ktervm se stanovi
podrobna pravidla tvkajici se uplatnovani politiky priméreného vyuzivani a metodologie
posuzovani_udrzitelnosti_zruSeni_maloobchodnich priplatkii za roaming a tykajici se
zadosti, kterou ma podat poskytovatel roamingu pro ucely tohoto posouzeni. Tato cenova
regulace pfinesla harmonizaci podminek cerpani sluzeb elektronickych komunikaci a
piedevsim cenové stropy, které se uplatituji pfi Cerpani sluzeb pii roamingu v jinych
Clenskych zemich EU. Narodni trhy elektronickych komunikaci totiz vykazovaly nejen
rozdilnou miru soutéZe, ale také neodtivodnéné a velmi rozdilné cenové podminky.®

5 v ramci aktivniho odkazu dostupné jiz v novelizované podob& na adrese: https://eur-

lex.europa.eu/legal-content/CS/TXT/?qid=1535365861617&uri=CELEX:02012R0531-
20170615
6 diivody piijeti regulace jsou obsaZzeny v recitalech odkazovanych natizeni
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https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex:32015R2120
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex:32015R2120
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex:32015R2120
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex:32015R2120
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=celex:32015R2120
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=CELEX:32016R2286
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=CELEX:32016R2286
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=CELEX:32016R2286
https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=CELEX:32016R2286

Pro uplnost 1ze ve véci elektronickych komunikaci dodat, ze prozatim otevienou
otazkou, byt’ jiz v evropskou unijnim legislativnim procesu zlstavaji telefonni hovory,
sms a mms intraunijn¢ mezinarodni (tedy mezinarodni komunikace piekracujici hranici
Clenského statu, ale terminovéna v jiném clenském stat€ EU). Tyto dosud unijné
regulovany nejsou. Existuje vSak iniciativa pro zavedeni i této regulace.” Jako nejblizsi
termin zavedeni takové regulace se d4 ocekavat 15.05.2019.8

Celkové lez vsak shrnout, Zze v oblasti telekomunika¢nich sluzeb se uplatiiuje
pfedevsim cenova regulace, k vyuziti znacek ¢i zvlastnich oznaceni téchto sluzeb
nedochazi.

2.2. Regulace elektronickych podpisi

Jinym piipadem je pak zména regulace elektronickych podpist, ke které doslo ke dni
vstupu Nafizeni eIDAS (a zruseni do té doby platné smérnice o sblizovani narodnich
pravidel ¢lenskych statt o elektronickém podpisu) - Narizeni Evropského parlamentu
a Rady (EU) ¢. 910/2014 ze dne 23. cervence 2014 o elektronické identifikaci a sluzbdch
vytvdarejicich diivéru pro elektronické transakce na vnitinim trhu a o zruSeni smérnice
1999/93/ES.

Pro nastroje spliiujici podminky nafizeni eIDAS byla zavedena i unijné jednotna
ufedni znacka, a to Provddécim narizenim Komise (EU) 2015/806 ze dne 22. kvétna 2015,
kterym se stanovi specifikace tykajici se podoby znacky divéry EU pro kvalifikované
sluzby vytvarejici duveru. Takové feseni je vSak v ramci regulace sluzeb spiSe ojedinélé.

Shora uvedené priklady jsou typickymi pfipady, kdy v ramci systému dochazi k
nutnym, pfesto vSak izolovanym a v zasadé kazuistickym feSenim. Ve shora uvedenych
ptipadech vsak byla nutnd, a proto je zde nekritizuji.

srov. napt. videozpravu Evropského parlamentu “Evroposlanci bojuji za levngjsi telefonni

hovory do ostatnich zemi CU” , ktera je dostupna na této adrese: https://yt.europarltv.europa.

eu/embed.min.html?id=6139&lang=cs nebo  dale tiskovou zpravu na  adrese:

http://www.europarl.europa.eu/news/cs/press-room/201710021PR85112/cheaper-phone-calls-

to-other-eu-countries [naposled revidovano 30.08.2018]

8V navrhu tzv. Telekomunika¢niho bali¢ku (Telecomunication Code) - navrh COM(2016) 590,
14.9.2016, 2016/0288(COD), je toto datum uvedeno. Navrh balicku obsahuje i cenové stropy
pro telefonické hovory mezi ¢lenskymi zemémi EU (intra-EU communications), a to 0,19 EUR
za minutu hovoru a 0,06EUR za 1 sms zpravu bez DPH. Je navrhovana novelizace jiz platného
nafizeni Evropského parlamentu a Rady (EU) 2015/2120. Posledni verze navrhu je z
29.06.2018. Navrh je dostupny zde: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri
=CONSIL:ST_10692_2018_INIT&from=CS [naposled revidovano 30.08.2018]
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2.3. Reseni pro piistup k televiznimu vysilani a k on-line obsahu na vyzadani

V jinych ptipadech doslo ve vztahu ke sluzbam k nalezeni feSeni na zakladé¢ aplikace
stavajicich pravidel. Takovou judikatorni cestou ve vztahu ke sluzbam doslo k aplika¢nim
zménam v oblasti regulace prav k pfistupim k pfenosim (v televiznim vysilani) v
dusledku rozsudku Soudniho dvora ve spojenych vécech C-403/08 (FAPL a dalsi) a C-
429/08 (Karen Murphy proti Media Protection Services).

Nasledné doslo k ptijeti nafizeni zajistujici regulaci pienositelnosti on-line obsahu -
Narizeni Evropského parlamentu a Rady (EU) 2017/1128 ze dne 14. cervna 2017 o
preshranicni_prenositelnosti on-line sluzeb poskytujicich obsah v ramci vnitiniho trhu
(vstoupilo v G¢innost od 01.04.2018). To se tyka piedevsim placenych sluzeb.

Shora uvedené nastroje jsou pro komunikacni sluzby vhodné a v zasadé zajistuji
aplikaci pravidla “jako doma” pro obcana EU, at’ se nachazi kdekoliv v Evropské unii. Jde
o predpisy vefejnopravni, které se veéené blizi jinym pravidlim, kterd reguluji napf.
vetejnopravni pozadavky na slozeni nékterych vyrobki (typicky potraviny, 1éky a 1é¢iva
apod.). Smyslem téchto pravidel neni stanoveni rezimd “lepsi jakosti”, ale stanoveni
pravidel “minimalnich vlastnosti” - zpravidla u sluzeb ve vazbé na dostupnost kdekoliv
(za domaci cenu).

3.  BUDOUCI SYSTEM(Y) REZIMU JAKOSTI PRO SLUZBY

systému rezimu jakosti (unijnich oznaéenich ptivodu a zemépisnych oznacenich) také na
jiné vyrobky, otazka rozsifeni takovych pravnich nastrojt na sluzby nebyla dosud na
unijni trovni diskutovana.

Simultanné je pfitom oteviena agenda vécného rozsifeni unijnich systémi oznaceni
zemepisného plivodu na nezemédélské vyrobky, tak i otazka ev. pfistoupeni Evropské
unie (a jejich ¢lenskych stati) k Zenevskému aktu Lisabonské dohody na ochranu
oznaceni puvodu a zemépisnych oznaceni.

3.1. Zenevsky akt a p¥istoupeni EU (resp. ¢lenskych stati EU)
3.1.1. Pristoupeni nékterych ¢lenskych statii k Zenevskému aktu a otazka povahy
Zenevského aktu z hlediska prava EU

V souvislosti se sjednanim Zenevského aktu vyvstala jesté jedna otazka - zda-li je
sjednavani mezinarodnich dohod v oblasti ochrany oznaéeni (ptivodu/zemépisnych) v
pravomoci Evropské unie nebo ¢lenskych stati?

Rada Evropské unie rozhodla dne 07.05.2015 o zmocnéni k zahijeni jednani o
revidované Lisabonské smlouvé (Rozhodnuti Rady (EU) 8512/15°%). Dne 21.05.2015 pak
doslo na zavér obtiznych diplomatickych jednanich k uzavieni Zenevského aktu. 10

Nasledné Evropska komise dne 17.07.2015 podala zalobu na Radu Evropské unie u
Soudniho dvora.

Toto rozhodnuti Rady neni prostfednictvim internetovych stranek Rady vefejné dostupné, je
v§ak mozné individualné pozadat o jeho zpfistupnéni prostfednictvim odkazovanych stranek.
[Naposled revidovano 08.05.2018]

podrobné o tom referoval Klinka, T. Zenevsky akt Lisabonskej dohody ... tazko se rodila novd
medzndrodni zmluva ... , In DuSevné viastnictvo, 2015, 3, s.10 a nasl.

10
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Komise opfela zalobu o dva zalobni diivody. Prvnim Zalobnim didvodem bylo to, Ze
Rada méla - podle nazoru Komise, - uznat pravomoc ¢lenskych stati ke sjednavani
mezinarodni smlouvy v rozporu s ¢lankem 3 SFEU. Dle ndzoru Komise toto sjednavani
spadalo do vylu¢né pravomoci Evropské unie. Rada zjevné zastavala jiny ndzor (smiSena
pravomoc EU a jejich ¢lenskych stati).!

Druhy zalobni divod byl proceduralni povahy - spocival v tvrzeném poruSeni ¢lankem
207 odst. 3 SFEU a ¢lankem 218 odst. 3, 4 a 8 SFEU. Rada méla urcit ¢lenskeé staty jako
vyjednavace, pfitom ale rozhodnuti nepfijala pozadovanou vétSinou - jakou jej méla
prijmout, pokud véc spadala do vylu¢né pravomoci EU (dle tvrzeni Komise).

Podani zaloby bylo dne 21.09.2015 oznameno v Utfednim véstniku Evropské unie (C

311/42).12

3.1.2. Rozsudek Soudniho dvora ve véci C-389/15 (Evropska komise vs. Rada
Evropské unie)

Véc byla vedena pod sp.zn. C-389/15. V této véci byl vydan rozsudek Soudniho dvora
(Velkého senétu) C-389/15 (Evropské komise vs. Rada Evropské unie) dne 25.10.2017.13

Soudni dvir vyrokem 1 citovaného rozsudku rozhodl tak, Ze zrusil napadené
rozhodnuti Rady 8512/15 ze dne 07.05.2015 o zmocnéni k zahéjeni jednani o revidované
Lisabonské dohod¢ o oznacenich ptivodu a zemépisnych oznacenich. Divodem pro tento
vyrok bylo zejména to, Ze tyto otazky spadaji do pravomoci Evropské unie jako celku.

Vyrokem 2 v§ak Soudni dvir fakticky podminéné odlozil u¢innost svého vyroku 1,
kdyz z divodu zachovani pravni jistoty stanovil, Ze u¢inky zruseného rozhodnuti 8512/15
zustavaji zachovany do okamziku, kdy v pfimétené dobé neptesahujici Sest mésict od
vyhlaseni tohoto rozsudku vstoupi v platnost rozhodnuti Rady Evropské unie zalozené na
¢lancich ¢lancich 207 a 218 SFEU.

Vyrokem 3 pak ulozil Radé Evropské unie nahradu nakladt fizeni. Kone¢né vyrokem
4 stanovil, ze kazdy z vedlejsich interventii (na Zzalované strané Rady) - tedy Ceska
republiky, Spolkova republika Némecko, Reckd republika, Spané&lské kralovstvi,
Francouzska republika, Italska republika, Mad’arsko, Nizozemské kralovstvi, Rakouska
republika, Portugalska republika, Slovenska republika, Spojené kralovstvi Velké Britanie
a Severniho Irska a Evropsky parlament ponesou vlastni naklady fizeni.

Soudni dvur dovodil, Ze spolecnd obchodni politika se tyka obchodu se tfetimi staty a

11 Klinka tuto otdzku rovnéZ rozebira podrobng, a to i v kontextu rozhodnuti Soudniho dvora C-

114/12 Mezinarodni imluva o ochrané vykonnych umélcd, vyrobct zvukovych zdznamua
a zaznami rozhlasovych organizaci, sjednana v Rimé dne 26. fijna 1961 (uvadéna také jen jako
Rimska amluva). Upozoriiuje, Ze ve véci C-114/12. Srov. Klinka, Tomas. Zenevsky akt
Lisabonskej dohody ... tazko se rodila nova medzndrodni zmluva ... , In Dusevné vlastnictvo,
2015, 3, s.13. Pozn.autora: Ve véci C-114/12 Soudni dvir rozhodl, Ze napadené rozhodnuti Rady
a zastupct vlad Elenskych stati zasedajicich v Radé ze dne 19. prosince 2011 (o ucasti Evropské
unie ajejich &lenskych stitti na jednanich o Umluvé Rady Evropy o ochrané prav vysilacich
organizaci) bylo rozsudkem Soudniho dvora v oznafené véci zruSeno pro rozpor s ¢lankem 3
odst. 2 Smlouvy o fungovani Evropské unie.

12 publikace je dostupna v Utedni véstniku Evropské unie na adrese: http://eur-lex.europa.eu/legal-
content/CS/TXT/?uri=uriserv:0J.C_.2015.311.01.0042.01.CES&toc=0J:C:2015:311: TOC

13 rozsudek ve véci C-389/15 Evropskd komise vs. Rada Evropské unie je dostupny na
internetovych  strankach  http:/curia.europa.eu/juris/document/document.jsf?text=&docid=
195942 &pagelndex=0&doclang=CS&mode=Ist&dir=&occ=first&part=1&cid=367037
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nikoliv obchodu na vnitinim trhu. Do této spolecné obchodni politiky pak spadaji i
mezinarodni zavazky sjednané Unii v oblasti duSevniho vlastnictvi pokud maji zvlastni
spojitost s mezinarodnim obchodem v tom smyslu, Ze jejich iéelem je pfedevsim podpora,
usnadnéni nebo prava tohoto obchodu a Ze na néj maji ptimé a bezprostfedni ucinky.

Soudni dvtir dovodil, ze Pafizské4 unijni imluva (a i Lasibonska dohoda) byly uzavieny
predevsim proto, aby doslo k podpofe a usnadnéni mezinarodniho obchodu.

Soudni dviir rovnéz dovodil, Ze cilem navrhu revidované dohody (Zenevsky akt) je
zachovat zasady a cile Lisabonské dohody a zarovenn do ni vélenit nékolik doplnéni
zaméfenych na jeji vylepSeni a zatraktivnéni. Za timto u¢elem tento navrh (Zenevsky akt)
zakotvuje mimo jiné rozsiteni vécné pasobnosti uvedené dohody na zemépisna oznacent,
upfesnéni hmotnépravnich a procesnich hledisek ochrany, kterou tato dohoda zajistuje
zemépisnym oznacenim a oznacenim pivodu, a moznost Unie pfipojit se k dohodé.

Soudni dvir konstatoval, ze byla splnéna i druhd podminka podfazeni mezinarodniho
aktu pod spolec¢nou obchodni politiku - piimé a bezprostiedni ucinky (aktu) na tento
obchod.

Soudni dviir dovodil na zédkladé mechanismu jednotného (mezinarodniho) zapisu, ze
pfimym a bezprostfednim u¢inkem mezinarodni dohody, kterd vyvstane z navrhu
revidované dohody, bude zména podminek uspotadani obchodu mezi Unii a ostatnimi
stranami této mezinarodni dohody, spocivajici v osvobozeni vyrobcu ugastnicich se
tohoto obchodu od dosavadni povinnosti podavat — za Uéelem zvladnuti pravnich
a hospodaiskych rizik spojenych s takovym obchodem — Zadosti o zapis jimi uzivanych
oznaceni ptivodu a zemé&pisnych oznaéeni u piislusnych organt kazdé smluvni strany.

Piimé a bezprostfedni ucinky aktu pak Soudni dvir spatfuje také v tom, Ze v§em témto
vyrobcim ikazdé jiné fyzické nebo pravnické osobé s opravnénym zajmem budou
poskytnuty nastroje potfebné ktomu, aby se za jednotnych hmotnépravnich
a procesnépravnich podminek G¢inné domohli ochrany, kterou navrh revidované dohody
zajiStuje jejich pravim pramyslového vlastnictvi pro piipad poskozujiciho nebo
nepoctivého uziti oznaceni pivodu nebo zemépisnych oznadeni v ciziné.

Lze uzavfit, Ze lhita 6 mésict pro vydani nového bezvadného rozhodnuti Rady
Evropské unie, které bude zalozeno na ¢lancich 207 a 218 SFEU, méla skonéit dnem
25.04.2018.

V duasledku rozhodnuti Soudniho dvora ve véci C-389/15 je postaveno na jisto, ze
¢lenské staty EU nemohou k Zenevskému aktu Lisabonské dohody na ochranu oznaéeni
puvodu a zemépisnych oznaceni pfistupovat samostatné, a to prinejmensim ty staty, které
Zenevsky akt nepodepsaly pii piijeti nebo k nému nepfistoupily pred vydanim rozsudku
Soudnim dvorem. Coz je piipad Ceské republiky i Slovenské republiky. Budouci mozna
vazanost Zenevskym aktem je tak nyni zavisla na dovedeni jednani o pfistoupeni
Evropské unie Komisi (za ¢lenské staty Evropské unie). Toto pfistoupeni je nyni nutno
povazovat za nejisté. Neni jasné, zda-li Komise bude chtit fakticky vazat toto pfistoupeni
na reformu ochrany oznaceni ptivodu a zemépisnych oznaceni v EU - tedy zejména na
otdzku rozSifeni unijni ochrany také na nepotravinarské vyrobky (femesiné, primyslové,
suroviny, mineralni vody).
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Rovnéz neni jasné, zda-li (a ev. jak) bude feSeno jiz zastalé pfistoupeni nékterych
¢lenskych zemi k Zenevskému aktu.'

3.1.3. Rozhodnuti Rady (EU) 2018/416 0 zmocnéni k zahajeni jednani o
revidované Lisabonské dohodé 0 oznacenich piivodu a zemépisnych
oznacenich

Dne 05. bfezna 2018 vydala Rada Rozhodnuti Rady (EU) 2018/416 ze dne 5. bfezna
2018 0 zmocnéni k zahéjeni jednani o revidované Lisabonské dohodé o oznacenich
ptvodu a zemépisnych oznacenich. V ¢l. 1 tohoto rozhodnuti Rada zmocnila k jednani za
Evropskou unii Komisi. Jednani maji byt vedena v konzultaci se zvlastnim vyborem podle
¢l. 207 odst. 3 SFEU.

Piijatym rozhodnutim Rada udélila zmocnéni Komisi k zahajeni jednani a v zavislosti
na predmétu zamyslené dohody jmenuje vyjednavace nebo vedouciho vyjednavacského
tymu Unie. Nasledné bude moci Rada vyjednavaci vydavat smérnice a muze urcit zvlastni
vybor, se kterym musi byt jednani konzultovano. Na navrh vyjednavade pak Rada
rozhodnuti, kterym da zmocnéni k podpisu dohody a ptipadné k jejimu prozatimnimu
provadéni pied vstupem v platnost. Nasledné piijme Rada na navrh vyjednavace
rozhodnuti o uzavieni dohody. Rada piijme rozhodnuti o uzavieni dohody po konzultaci
s Evropskym parlamentem.

Podle ¢lanku 207 odst. 3 druhy pododstavec SFEU plati, ze Komise podava
doporuceni Radég, ktera ji zmoctiuje k zahajeni potiebnych jednani. Rada a Komise
odpovidaji za to, ze sjednané dohody jsou slucitelné s vnitinimi politikami a vnittnimi
piedpisy Unie.

Hlasovani kvalifikovanou vétSinou je upraveno v ¢lanku 238 odst. 2 a 3 SFEU. Pokud
je hlasovano o navrhu rozhodnuti, ktery podala Komise (nebo vysoky ptedstavitel Unie
pro zahrani¢ni véci a bezpecnostni politiku), pak je kvalifikovana vétSina vymezena jako
nejméné 72 % ¢lenti Rady zastupujicich ¢lenské staty, které predstavuji nejméné 65 %
obyvatelstva Unie.

V ostatnich pfipadech je kvalifikovana vétsina dle ¢lanku 238 odst. 3 pism. a) SFEU
nejméné 55 % c¢lentt Rady zastupujicich zGcéastnéné Clenské staty, které piedstavuji
nejméné 65 % obyvatelstva téchto statt. Bloka¢ni mensinu musi tvofit nejméné tolik ¢lenti
Rady, kolik jich zastupuje nejméné 35 % obyvatelstva zucastnénych ¢lenskych statd, a
jesté jeden Clen, jinak se kvalifikovana vétSina povazuje za dosazenou.

Slozeni Rady Evropské unie je upraveno v ¢lanku 16 odst. 2 Smlouvy o Evropské unii.
Vzhledem k tomu, Ze v Radé je kazdy Clensky stat zastoupen jednim zastupcem, je
celkovy pocet ¢lentt Rady EU 28 ¢lent.

3.1.4. Plan Evropské komise - Cestovni mapa / Roadmap (Ares(2017)6308027)

Komise uvefejnila prostfednictvim svych internetovych stranek cestovni mapu
(Roadmap Ares(2017)6308027), ktera shrnuje postoj Komise k budoucimu pribéhu

14 dosud ptistoupily k Zenevskému aktu z &lenskych zemi EU tyto staty: Francie, Mad'arsko, Itlie,

Portugalsko a Rumunsko. Ani jeden z téchto statdl viak Zenevksy akt dosud neratifikoval. K

tomu srov. pifehled na strankach Svétové organizace duSevniho vlastnictvi na adrese:

http://www.wipo.int/treaties/en/ActResults.jsp?act_id=50 [naposled revidovano 30.08.2018].
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https://ec.europa.eu/info/law/better-regulation/initiative/151974/attachment/090166e5b75cd012_en

pristoupeni Evropské unie (a ev. jejich ¢lenskych stat) k Zenevskému aktu Lisabonské
dohody o ochrané oznaceni plivodu a zemépisnych oznaceni.

V obdobi od 21.12.2017 do 18.01.2018 mohla vefejnost podat ptipominky (feedback).

Takovych pfipominek bylo podano celkem 8.3 Nejvice pfipominek bylo podano od
nevladnich neziskovych organizaci (NGO), pfedevsim od téch, které se zabyvaji pravem
chranénych oznadeni zemépisného pivodu (napt. oriGIn®) nebo sdruzujicich vyrobce
vyrobkli s chranénymi oznacenimi [EFOW - European Federation of Origin Wines'/,
AFIGIA,*® AREPO,'® Conferencia Espafiola de Consejos Reguladores Vitivinicolas
(CECRV),% Association of European Border regions (AEBR)?!]. Jednu pfipominku podal
obéan EU z Italie.?

15

16
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Shrnuti a odkazy na texty jednotlivych pfipominek jsou dostupné prostiednictvim stranek
Komise na adrese: https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-
6308027/feedback_en [naposled revidovano 08.05.2017]
oriGIn - Organization for an International Geographical Indications Network, - je globalni
aliance, jejimiz Cleny je 500 asicoaci ze 40 statt. oriGIn podporuje efektivni pravni ochranu
zemepisnych oznaceni na nérodni, regiondlni i mezindrodni Urovni. oriGIn podala dvé
piipominky - napied obecnou a poté zvlastni. Text obecné piipominky je dostupny na adrese:
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-
6308027/feedback/F8860_en Text zvlastni pfipominky je dostupny na adrese:
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-
6308027/feedback/F8892_en [vse naposled revidovano 08.05.2018]
EFOW - European Federtion of Origin Wines, - rerezentuje vyrobce vin s CHOP a CHZO ve
vztahu k organim EU. Text ptipominky je dostupny na adrese: https://ec.europa.eu/info/law/
better-regulation/initiatives/ares-2017-6308027/feedback/F8874_en [naposled revidovano
08.05.2018]
AFIGIA sdruzuje a reprezentuje vyrobce femeslnych a primyslovych vyrobkt s francouzskymi
zem&pisnymi oznacenimi (napi. Siéges de Liffol, Granit de Bretagne, Porcelaine de Limoges,
Grenat de Perpignan, Dentelle du Puy). Text pfipominky je dostupny na adrese:
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-
6308027/feedback/F8881_en [naposled revidovano 08.05.2018]
AREPO sdruzuje 28 regionit z 9 zemi Evropské unie a producentti vyrobkt s chranénymi
oznaenimi zemépisného pivodu (CHOP a CHZO) z téchto regionti. Vyrobky s S chranénymi
oznacenimi zemépisného ptivodu (CHOP a CHZO) v téchto regionech piedstavuji 50%
zemedélskych a potravinaiskych vyrobkl se zemepisnym oznacenim (chranénych v EU). Text
pfipominky je dostupny na adrese: https://ec.europa.eu/info/law/better-regulation/
initiatives/ares-2017-6308027/feedback/F8882_en [naposled revidovano 08.05.2018]
Conferencia Espafiola de Consejos Reguladores Vitivinicolas (CECRV) reprezentuje vyrobce
$panélskych vin s chranénymi oznacenimi pavodu. Text pfipominky je dostupny na adrese:
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-6308027/feedback/
F8887_en [naposled revidovano 08.05.2018]
Association of European Border regions (AEBR) podporuje pieshraniéni spolupraci. Text
pfipominky je dostupny na adrese: https://ec.europa.eu/info/law/better- regulation/
initiatives/ares-2017-6308027/feedback/F8894_en [naposled revidovano 08.05.2018]
Text pfipominky anonymniho ob¢ana Italie vyjadfuje jeho nazor, ze “pouze Clenské staty by
mély byt smluvnimi stranami Zenevského aktu a chranit sva oznadeni piivodu a zemépisna
oznadeni”. Text pfipominky je dostupny na adrese: https://ec.europa.eu/info/law/better-
regulation/initiatives/ares-2017-6308027/feedback/F8763_en [naposled revidovano
08.05.2018]
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Z teéchto pripominek se nékterymi pravnimi otdzkami (zejména pravni ochrana
stavajici oznaCeni femeslnych a pramyslovych vyrobkd dle prava ¢Elenskych statt v
budoucnu) se zabyvala zejména druhd pfipominka oriGIn. Vittori shrnuje klicové
problémy takto:

1. “Pokud jde o seznam zemépisnych oznaceni EU, kterd maji byt predlozena podle
Zenevského aktu, vérime, Ze by EU méla jasné uvést, Ze oznaceni pivvodu clenii
Lisabonske smlouvy, které jsou chranéna v ramci stavajiciho systému EU, budou
rovnéz Chranéna v rdmci nového systému. Kromé toho, pokud ma byt navic
stanoven kratky seznam zemépisnych oznaceni a oznaceni puvodu EU, musi byt
jasné, ze dodatecna oznaceni piivodu a zemépisnd oznaceni (dokonce i ta, které
Jsou jiz chranény v EU v okamZiku pristoupeni EU k Zenevskému aktu), mohou
byt v budoucnu ozndmena podle Zenevského aktu. V tomto ohledu by méla byt
zrizena periodicka konzultace s clenskymi staty.

2. Pokud jde o nezemédélskda zemépisna oznaceni, v odstavci planu EU by mél byt
smazan text "Pro nezemédélska zemépisna oznaceni EU neoznami zadna takova
zemépisna oznaceni a prozatim odmitne jakékoli navrhy tretich zemi" (strana 3).
Na jedné strané miize EU jiz chrdnit nezemédélska zemépisné oznaceni, které
uzce souvisi s zemédelskou vyrobou nebo s hospoddarstvim venkova. Na druhou
stranu by mela EU v planu uvést svou dobrou viru ve vztahu k jinym potencialnim
pristupujicim zemim k Zenevskému aktu s velkym zdjmem o nezemédélska
zemépisna oznaceni, uzndvat a chranit nezemédélska zemepisna oznaceni v
EU. 223

S nazorem Vittoriho se Ize ztotoznit a jeste jej 1ze dale doplnit v tom, ze pfistup EU (a
jejich ¢lenskych statt) nesmi byt na Gjmu mezinarodni ochrané chranénych oznaceni
femeslnych a primyslovych vyrobkd (v€etné surovin a mineralnich vod) vyrobklu z
Clenskych stati, a to bez ohledu na to, zda-li budou tato oznaCeni chranéna ke dni
pistoupeni EU (a jejich ¢lenskych statil) k Zenevskému aktu nebo nikoliv. A to az do dne,
kdy ev. vznikne evropsko-unijni systém ochrany oznaceni téchto vyrobku na evropsko-
unijni urovni.

3.2. Divody k zavedeni systémii jakosti nezemédélskych vyrobku v EU
3.2.1. Studie na ochranu zemépisnych oznaceni nezemédélskych vyrobku

naVnitinim trhu (EU) (2013)

V roce 2013 byla publikovana obsahla studie “Study on geographical indications
protection for non-agricultural products in the internal market (Final report 18 Ferbuary

2 Vittori, M. Feedback from: oriGIn - Organization for an International Geographical
Indications Network. Submitted on 18 January 2018. Dostupné on-line prostiednictvim stranek
Komise na adrese: https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-
6308027/feedback/F8892_en [naposled revidovano 08.05.2018]
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2013). ?* Tuto studii zpracoval velky kolektiv autort,? ktery vedli David Thual, Bernard
O"Connor a Dominique Barjolle.

Tato studie se na vice nez 600 strankach zabyvala mnoha otazkami ochrany oznaceni
puvodu a zemépisnych oznaceni, a to s ohledem na nezemédélské vyrobky. Byly
analyzovany pravni ndstroje ochrany téchto oznaceni v zemich EU, ¢lenskych zemich
Evropského hospodatského prostoru (dile jen “EHP”) a Svycarsku. Byly také
identifikovany problémy zneuziti oznaceni a imitaci zbozi. Byla rovnéz provedena
ekonomické analyza chranénych a potencialné chranitelnych nezemédélskych vyrobku v
zemich EU, EHP a Svycarsku. Byl proveden piehled potfeb a oéekavani zi¢astnénych ve
vztahu k moznym budoucim nastrojim pravni ochrany oznaceni pro nezemédélské
vyrobky v ramci EU. Studia také uvedla moznosti pro vytvofeni jednotného systému
ochrany zemépisnych oznaceni pro nezemédelské vyrobky v EU. Soucasti studie jsou
pfirozen¢ i zavery.

Pfiblizn¢ polovina zavérecné zpravy pak obsahuje dodatky, nejobsahlejsi je dodatek
2 - ptipadové studie. V téch jsou uvedeny piiklady vyrobkd a oznaceni, u nichz byly
identifikovany problémy (za Ceskou republiku je rozebrana studie na Cesky granat). V
ostatnich dodatcich jsou uvedeny nédrodni systémy ochran v ramci zkoumanych zemi,
seznam identifikovanych vyrobkd, pravni otazky, ekonomické otazky, seznam vyrobki,
u nichz byl dokoncen pravni e/nebo ekonomicky prizkum, dotaznik pro vyrobce, dotaznik
pro nevyrobce (ostatni), seznam respondent.?

Studie také prokazala, ze stavajici opravnéni uzivatelé narodnich oznaceni piivodu se
snazi o Gizemni rozsifeni ochrany, ¢asto voli znamkopravni cestu. Cestu ochrany pomoci
ochranné znamky EU pak voli z ¢eskych vyrobci napf. vyrobcei vyrobkt s oznadenimi
pivodu Cesky granat, Duchcovsky porcelan, Jablonecka bizuterie a Sedlecky kaolin.

Na podkladé Studie na ochranu zemépisnych oznaceni nezemédélskych vyrobkii na
Vnitinim trhu (EU) zpracovala Evropska komise dokument s nazvem Zelend kniha Co
nejlepsi vyuziti tradicniho evropského know-how: mozné rozsireni unijni ochrany
zemépisnych oznaceni na nezemédélské produkty.?” Tento dokument byl v roce 2014
predlozen k vetejné konzultaci, ktera koncila v listopadu 2014. Nasledn¢ prob¢hla v lednu
2015 konference v Bruselu (19.01.2015), pfiCemz souhrnnym vystupem z vetejné
konzultace a konference je publikovana zprava Vysledek verejné konzultace a veiejné
konference ve véci Zelené knihy Co nejlepsi vyuziti ... %

2 dostupna na strankach Evropské komise zde: http:/ec.europa.eu/internal_market/indprop/

docs/geo-indications/130322_geo-indications-non-agri-study_en.pdf
%5 Marisa Alexandre, Audrey Aubard, Edyta Calka, Dobrinka Dobreva, Imre Ferto, Astrid Gerz,
Aleksei Kelli, Marija Klopcic, Fanny Lossy, Mariata Ndiaye, Ester Olivas Caceres, Janka
Oravcova, Axel Rindborg, Matt Reed, Lucia Romanescu, Lina Stanisauskaite, Katefina
Strossova, Tsonka Taushanova, Shtiryana Valchanova - Kratseva, Dana Velebova, Massimo
Vlittori, Alexander Wirsig, Daniela lda Zandova. Tito autofi jsou ¢leny nékolika pravnickych
osob - Insight Consulting, REDD SA, OriGIn, NCTM. Blize k jednotlivym ¢lenim a
pravnickym osobam ptimo ve studii na s.2.
Elektronicky dostupna verze zavérecné zpravy vsak obsahuje pouze seznam dodatkd, nikoliv
jejich text. Elektronicka verze konéi stranou 328 - zavére¢nym doporucenim studie.
27 http://ec.europa.eu/internal_market/indprop/docs/geo-indications/130322_geo-indications-non-
agri-study_en.pdf
zprava dostupna zde: http://ec.europa.eu/DocsRoom/documents/10565/attachments/1/
translations/en/renditions/native
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Z obséhlych vystupt vyplynulo, Ze by unijni systém ochrany mél byt zaveden také pro

oznaceni zemépisného puvodu nezemédélskych vyrobki, a to na zapisném principu.
Zelena kniha vSak netesila otazku zavedeni oznaceni zemépisného ptivodu sluzeb.
V tnoru 2015 pak Evropsky hospodaisky a socialni vybor, ktery Evropska komise
pozadala o stanovisko, pfijal stanovisko, které bylo 31.07.2015 publikovéano v Utednim
véstniku Evropské unie (C 251/39). Toto Stanovisko Evropského hospoddiského
a socidlniho vyboru k zelené knize Co nejlepsi vyuziti tradicniho evropského know-how:
mozné rozsireni unijni ochrany zemépisnych oznaceni na nezemédélské produkty
(COM(2014) 469 final) (2015/C 251/08) je vefejn& dostupné®® a vybor v ném Evropské
komisi m.j. doporudil zavedeni jednotného (EU) systému ochrany oznaceni na
nezeméde¢lské vyrobky.

3.3. Budouci rozvoj

Otazka zavedeni unijniho systému oznaceni zemépisného ptivodu pro nezemédelské
vyrobky je v soucasné dob& po vstupnich studiich, vefejné konzultaci a mezinarodni
konferenci. Proces ev. piistoupeni k Zenevskému aktu je po provedeni vefejné konzultace
Komisi ve stadiu povéfeni Komise udélené Radou k vyjednani pfistupu EU (a jejich
&lenskych stati) k Zenevskému aktu - oviem dosud bez prezentovanych vysledki
vedenych jednani.

Vzhledem k tomu, ze v bfeznu 2017 byl Spojenym kralovstvim Velké Britanie a
Severniho Irska aktivovan ¢l. 50 Smlouvy o fungovani Evropské unie a doslo k zahajeni
procesu vystoupeni Spojeného kralovstvi z EU omezenému na 2 roky, fakticky lze
odhadnout prioritu feSeni otazek vzajemného vztahu EU a Spojeného kralovstvi a teprve
nasledné rozvijeni nového systému.

4. JINE NASTROJE K OZNACOVANI SLUZEB URCITYCH
VLASTNOSTI - VYUZITI CERTIFIKACNICH OCHRANNYCH
ZNAMEK

Vhodnym nastrojem muze byt certifikacni ochranna znamka, a to jak ve formé
certifikacni ochranné znamky Evropské unie, tak ptipadné i ve formé narodni certifikacni
znamky s eventuelnim mezinadrodnim rozsifenim designace.

4.1. Geneze certifikaénich znamek

Dohoda TRIPS uklada smluvnim statiim chranit zemépisna oznaceni. V mnoha statech
je tato ochrana zajiSténa pomoci institutu ochrannych znamek, ¢asto znamek zapsanych
jako zvlastni typ - certifikacni ochranna znamka, poptipadé kolektivni ochranna znamka.
Neni vylouceno ani vyuziti individualni ochranné znamky, byt’ jeji vyuziti neni idealni.

V teorii byvaji uvadény rtizné funkce ochrannych znamek. Kromé¢ zakladni funkce
funkce ochranné znamky, kterou je rozliSeni (tedy funkce rozliSovaci), byvaji uvadény i
funkce dalsi - jmenovité propagacni a garancni.

29 stanovisko vyboru dostupné zde: http://eur-lex.europa.eu/legal-content/CS/TXT/?uri=
uriserv:0J.C_.2015.251.01.0039.01.CES
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V obchodné-pravni nauce uvadéla tyto funkce napt. Lochmanova,* s ni se aktualng
ztotoziiuje Bohddek (2016).5! Slovakova (2006) uvadé&la rovn&z funkci ochrannou,
garanéni, certifika¢ni, soutézni i stimula¢ni. 2

Garan¢ni i propagacni funkce zaruéni zndmky byly akceptovany diivejSimi soudnimi
rozhodnutimi a rovnéZz soucasna judikatura tuto funkci bez dal§iho akceptuje.

Bohagek uvadi nékolik rozhodnuti Soudniho dvora - napt. C-10/89 HAG 11, C-487/07
L Oreal a kone¢né i C-533/06 O2 Holdings. I kdyZ se daji v uvadénych rozhodnutich
Soudniho dvora nalézt rizné piistupy k pojeti garanéni funkce ochranné znamky (Sirsi,
uzsi), garancni funkci ma v zasad¢ kazda ochranna znamka (nejen znamka certifikacni
nebo garanéni, znamka individualni).

Bacarova® uvadi funkce ochrannych znamek v rozhodnutich Soudniho dvora i ve
vztahu k reklamé a sout&zi obecn&® - identifikaci plivodu vyrobki a sluZeb, které jsou
znamkou oznaceni - tedy funkci individualiza¢ni a rozliSovaci. Kromé toho dale uvadi i
garan¢ni funkci ochranné znamky, dale pak propagacni a reklamni funkci a v neposledni
fadé také komunikacni a investi¢ni funkci.

Garancni funkce ochranné znamky spociva v tom, zZe spotiebitel (nebo i jiny zdkaznik)
ocekava dodrzeni jemu zndmé kvality.®® To se vztahuje jak na znamky individualni, tak i
na znamky kolektivni (zde je o¢ekavana “jakost skupiny™).

Tyto funkce znamka mize zajist'ovat na teritoriu, pro které je znamka zapsana, nebot’
pro toto uzemi je ji pravnim piedpisem poskytovana ochrana.

I na trhu v Ceské republice se vyskytuji zahrani¢ni vyrobky, které jsou b&Zné oznadeny
zahrani¢nimi ochrannymi znamkami - at’ jiz jde o nékteré dievéné vyrobky nebo ovoce ¢i
zeleninu (napf. banany, vyrobky z ananasu apod.).

30 blize viz. Lochmanova, L. Prdva na oznaceni. Praha : Orac, 1997. S.46.

31 srov. Bohagek, M. Certifikaéni ochranna znamka v CR i v nové tipravé EU. In Obchodni pravo,

2016, 12. S.444

srov. Slovakova, Z. Priimyslové viastnictvi. Druhé, doplnéné a rozsirené vydani. Praha : Lexis

Nexis, 2006. S.129

Bacarova, R. Pouzivanie zhodnych alebo podobnych oznaceni v reklame z hl'adiska sitazného

prava (1.¢ast). In Dusevné viastnictvo, 2015, 3. S.17.

3 dle Bagarové zejména rozhodnuti Soudniho dvora C- 421/04 Matratzen Concord AG x Hukla
Germany SA., C-236/08 az C-238/08 Google France a Google, C-323/09 Interflora

% shodné Slovakova (2016), Lochmanova (1997) i Boh4cek (2016)
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V USA i nékterych dalSich zemich jsou certifika¢ni znamky podle Ty¢e a Charvata
pouzivany k nezavislému ovéfeni nékteré z nésledujicich skutecnosti:

1. “regiondlniho nebo lokalizovaného pitvodu vyrobku,

2. materialu, zpiisobu zpracovani, kvality nebo jiné charakteristiky vyrobku,

3. skutecnosti, ze vyroba byla skutecné realizovana clenem svazu, ktery je opravnén
k pouzivani této znamky. "%

S timto zavérem lze souhlasit, je vSak nutno upozornit na odliSnosti vice typu
ochrannych znamek - certifikacnich znamek od znamek kolektivnich zaru¢nich, které
mohou byt obsazeny v konkrétni pravni uprave.

Zatimco u certifikacni znamky je proces ovéfeni vlastnosti (certifikace) oddélen od
vyroby ¢i poskytovani sluzby, u zndmek kolektivnich zdarucnich (“svazovych” v pojeti
shora uvedenych autort) se fakticky jedna o uplatnéni samoregulace, kde se nemusi nutné
uplatnit oddé€leni vyroby ¢i poskytnuti sluzby od ovéteni vlastnosti.

Podle Jirsy se samoregulace uplatiiuje také u certifika¢nich ochrannych znamek.¥’
Pojeti samoregulace vSak bude odlisSné¢ - zatimco u znamek kolektivnich pidjde o
samoregulaci v uzsim slova smyslu - provadénou v ramci pravnické osoby, jejiz clenové
pouzivaji kolektivni znamku, v piipadé certifika¢ni znadmky pijde o samoregulaci jinou -
provadénou vlastnikem zndmky v ramci pravidel uziti certifikaéni znamky. Rozdil
spociva také v tom, Ze zatimco ¢lenové pravnické osoby mohou pomoci pravnich nastrojt
ovlivnit obsah pravidel (¢i smlouvy) o uziti kolektivni znamky, opravnény uzivatel
certifikani znamky nema k dispozici pravni nastroje k ovlivnéni rozhodnuti vlastnika
certifikacni znamky o obsahu pravidel jejiho uziti.

Bez ohledu na tento dil¢i zavér je vSak faktem, ze v disledku globalizace obchodu ve
svétovém méfitku se Ize i v CR setkat s mnoZstvim zboZi, které je oznageno riiznymi logy
¢i znackami, pricemz jen nékteré z nich zpravidla byvaji zapsany jako ochranné znamky.
To je dusledkem historické fakticity a teritoriality ochrany znamek. Vyrobce zpravidla
neni nucen vynakladat finan¢ni prostiedky k zapisu nové znamky na mensim tzemi
(jednotlivy stat), nebo je zapisuje k ochrané jen pro kli¢ové trhy. Pokud oznaceni neptisobi
klamavé na konkrétnim trhu, kde neni zapsano jako znamka, nebo neni jeho uziti contra
legem z jiného duvodu, nelze proti takové praxi ni¢eho namitat. Pokud ma konkrétni
vyrobce nebo dovozce znamku zapsanu jen pro nékteré teritorium, zpravidla neuziva
ufedni znacku ®, ¢imz je pro néj situace obchodné soutézné jednodussi.

V zemich Evropské unie jsou jako samostatny typ certifikacni zndmky narodnim
pravem upraveny napi. ve Spojeném kralovstvi Velké Britanie a Severniho Irska, kde je
také n€kolik takovych ochrannych znamek zapsano. Prikladem miiZze byt kombinovana

3 Ty¢, V. - Charvat, R. Zemépisnd oznaceni v mezindrodnich smlouvach a v pravu Evropské unie.

Praha : Leges, 2017. S. 44 a nasl.

3 JIRSA, J. In DOBRICHOVSKY, T. et al. Aktudlni otizky prava autorského a prav
prumyslovych. Current Problems of Copyright and Industrial Property. Praha : Univerzita
Karlova, 2017. S. 78.
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Ze shora uvedenych prikladd plyne, Ze praxe je dosud i ve svétovém méfitku pomérné
riznoroda, coz je ziejmé zplsobeno tim, Ze jako samostatny typ byla dosud certifika¢ni
znamka zapisovana jen v nékterych zemich (typicky napi. Spojené staty americké, také
Spojené kralovstvi Velké Britanie a Severniho Irska),* zatimco pro jina teritoria se jednd
o pravni institut novy (napt. Evropska unie jako celek ve vztahu k certifika¢ni ochranné
znamce EU).

Jirsa ohledné odliSnosti pravnich tiprav a riiznosti praxe upozoriiuje napf. na to, Ze dle
prava Spojeného kralovstvi Velké Britanie a Severniho Irska “britsky ufad dusevniho
vlastnictvi miize pozadovat, aby zapisovana certifikaéni znamka obsahovala zminku o
tom, Ze se jedna pravé o certifika¢ni ochrannou znamku, aby to bylo zjevné pro vefejnosti
i pfi jejim uziti”. 4

Pro tUplnost je tfeba dodat, Ze vyuzivani individudlnich ochrannych znamek pro
oznaceni vyrobk ¢i sluzeb zvlastnich vlastnosti, které pochdzeji od jinych osob, je znacné
rizikové. Limity jsou nastaveny rozsudkem Soudniho dvora (ze dne 08.06.2017) ve véci
C-689/15, W. F. Gozze Frottierweberei GmbH, Wolfgang Gozze proti Verei Bremer
Baumwollbérse. V tomto rozsudku se Soudni dviir zabyval klicovymi pravnimi otdzkami

% tuto zndmku uvadi jako piiklad certifikaéni znidmky napt. Slovdkovéa, Z. Aktudlni otizky

oznaceni puivodu a zemépisnych oznaceni. In Obchodni pravo, 2016, 10.

tato ochranna znamka je zapsana u Ufadu primyslového vlastnictvi Spojeného kralovstvi Velké

Britanie a Severniho Irska, zapsana od 27.10.1988 - aktualné rozdélena do 4 znamek (pro rtizné

vyrobky a sluzby z rliznych tfid), a to pod ¢isly zapisu UK000013622392, UK000013622395,

UK000013622396 a UK000013622397 - k tomu srov. databazi Gradu dostupnou na adrese

https://trademarks.ipo.gov.uk/ipo-tmtext

podrobnosti o zapisovani certifikacnich znamek jako zvlastniho typu ochrannych zndmek uvadi

napt. Svejkovsky, V. In Zdvihalova, M. a kolektiv. RozlisSovaci zpiisobilost ochrannych znamek.

Individualni, kolektivni a certifikacni znamky. Praha : Metropolitan University Prague Press,

2016. S. 158-168. Rovnéz na dalsich stranach se autor vénuje také zapisiim tohoto typu znamek

v Australii a Japonsku (s. 168-172 odkazovaného dila).

4 JIRSA, J. In DOBRICHOVSKY, T. et al. Aktudlni otizky priva autorského a prav
pramyslovych. Current Problems of Copyright and Industrial Property. Praha : Univerzita
Karlova, 2017. S. 83.
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fadného uzivani individudlni znamky v pravnim smyslu, pokud je takova znamka fakticky

uzivana jako “zna¢ka kvality”.4?

4.2. Certifikac¢ni ochranna znimka Evropské unie a certifika¢ni ochranna
znamka dle narodni upravy ¢lenského statu Evropské unie
4.2.1. Harmonizace certifika¢nich a kolektivnich znamek sekundarnim pravem
Evropské unie

Oproti shora uvedenému oznacovani vyrobki se zvlastnimi vlastnostmi zem&pisnymi
oznacenimi existuje konkurencné i jiné pojeti oznacovani vyrobku (a teoreticky i sluzeb)
- ochrannymi znamkami. Zakladni funkci ochranné znamky je odlisit vyrobky ¢i sluzby
oznacené ochrannou zndmkou od vyrobku ¢i sluzeb jinych vyrobcti nebo poskytovatel
sluzeb - tedy od vyrobkt substituovatelnych. Tuto funkci ma predev§im individualni
ochranna znamka.

Existuji vSak i dal§i zvla$tni typy ochrannych znamek - znamky kolektivni a v
neposledni fad¢ také znamky certifika¢ni, které nékdy byvaji synonymicky nazyvany také
znamkami garancnimi. V tomto pojeti jsou upraveny v evropsko-unijnim pravu
ochrannych zndmek (srov. ¢l. 27 Smérnice Evropského parlamentu a Rady (EU) ¢.
2015/2436 ze dne 16. prosince 2015, kterou se sblizuji pravni predpisy clenskych statii o
ochrannych zndmkdch).

Mezi ochrannymi znamkami certifikacnimi a ochrannymi znamkami garancnimi mize
byt v§ak také rozdil stanoveny v narodni pravni Gpravé, pokud takova existuje.

Garancéni znamka mize, ale nemusi byt, napf. odvozena od ochranné zndamky
kolektivni. Kolektivni ochranna znamka se zapisuje pro urcitou pravnickou osobu (spolek,
svaz, asociace) nebo skupinu osob bez samostatné pravni osobnosti tohoto seskupeni (v
Ceské znamkové terminologii sdruzeni), pfitom pfi zapisu musi mit ¢lenové této osoby
nebo seskupeni uspotradana prava k jejimu uziti vzajemnou smlouvou. Vzajemny smluvni
vztah je zvlastni podminkou zapisu znamky.

Kolektivni ochranna znaimka mize byt uzivana ¢lenem samostatné nebo ve spojeni se
znamkou ¢lena seskupeni pravnické osoby.

Pokud pravni ptedpis upravuje zvlastni podtyp garancni zndmky kolektivni, pak
podminkou uziti takové znamky ¢lenem je dodrzeni spole¢nych (alespont minimalnich)
vlastnosti vyrobkl a/nebo sluzeb, pro které je znamka zapsana, jak jsou stanoveny ve
vzajemné smlouvé mezi ¢leny. Tato “spole¢nost” (sdruzeni) ma ve vlastnim zajmu také
dohlizet na jejich plnéni, jinak muze teoreticky hrozit i zruseni znamky pro néktery z
divodt uvedenych v prameni prava.

Dutivody zruseni zndmky i divody neplatnosti (zndmky) jsou mezi ¢lenskymi staty
Evropské unie harmonizovany (srov. ¢l. 5-7, a dale ¢l. 19-21 Smeérnice (EU) ¢.
2015/2436). Tato smérnice zavazuje ¢lenské staty k Gpravé znamek kolektivnich (¢1. 29
Smérnice (EU) ¢. 2015/2436), uprava garancnich nebo certifikacnich znamek je vSak
volitelna (srov. ¢l. 27-28 Smérnice (EU) ¢. 2015/2436).
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odkazuji. Blize viz. Cerny, M. Pouzivdani ochrannych znamek a chranénych oznaceni k ovéreni
viastnosti vyrobkii ve statech stiedoevropského prostoru (Cesko, Slovensko, Rakousko, Polsko,
Madarsko, Itdlie, Slovinsko). Olomouc : luridicum Olomoucense, 2017. 178 s. ISBN 978-80-
87382-95-0 (PDF). Dostupnd on-line v  depozitdfi vydavatele na  adrese:
http://www.michalcerny.net/MC-Monol17-FV.pdf S.33 a nasl.
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Podle ¢l. 27 pism. a) Smérnice (EU) ¢ 2015/2436 se ,,garancni nebo certifikacni
ochrannou znamkou* rozumi ochranna zndamka, kterd je jako takova popsana v prihlasce
a ktera je schopna rozlisit vyrobky nebo sluzby, které viastnik ochranné znamky
certifikoval pro materidl, zpusob vyroby vyrobkii nebo poskytovani sluZeb, kvalitu,
presnost nebo jiné viastnosti, od vyrobkii nebo sluzeb, které takto certifikovany nejsou.

Pokud pravo ¢lenského statu upravuje certifikacni a/nebo garancni znamku, pak podle
Smeérnice (EU) ¢. 2015/2436 muze o jeji zapis pozadat kdokoliv. Podminkou vsak je, Ze
“nevykonava podnikatelskou ¢innost zahrnujici dodavani vyrobkd nebo poskytovani
sluzeb, které jsou certifikovany.” (El. 28 odst. 2 druhy pododstavec Smernice (EU) .
2015/2436).

Na margo je nutno jesté upozornit, Zze smérnice ponechava ¢lenskym statim jesté dalsi
moznosti. Narodni iprava tak v pfipadé umoznéni zapisu certifikacni/garan¢ni znamky
mutize vyzadovat (verejnoprdvni) zpiisobilost prihlasovatele pro provadeéni certifikace jako
podminku zapisu certifikacni/garancni znamky.

Clenské staty mohou dale stanovit, Ze “garancni nebo certifikacni ochranné zndamky
mohou tvorit i takovd oznaceni nebo udaje, které mohou slouzit v oblasti obchodu K
oznaceni zemépisného pivodu vyrobkit nebo sluzeb.” (€l. 28 odst. 4 Smernice (EU) C.
2015/2436).

Koneéné mohou ¢lenské staty pro certifikacni/garanéni zndmky upravit i dalsi divody
zruseni nebo jeji neplatnosti nad ramec obecnych divodi zruseni a neplatnosti znamky.

4.2.2. Certifika¢ni ochranna znaimka Evropské unie

Certifika¢ni ochranna znamka je na evropsko-unijni Grovni upravena také v Narizeni
Evropského parlamentu a Rady (EU) ¢. 2017/1001 o ochranné znamce Evropské unie.

vvvvvv

Rady (ES) & 207/2009, oviem aZ v poslednim zménéném znéni.** 4 O jejim zavedeni
referoval napt. Grotschl® nebo v tuzemsku Boh4dek.%®

Jako certifika¢ni ochrannd znamka muze byt zapsana znamka kteréhokoliv druhu -
tedy v zasad¢ slovni, slovni graficka, obrazova, kombinovan4, trojrozmérna a dalsi.

Pokud jde o certifikacni ochrannou znamku EU, pak se zapisuje podle Naiizeni (EU)
¢ 2017/1001. Konkrétné je upravena v ustanovenich ¢l. 83 a nasl. Narizeni (EU) ¢.
2017/1001. “Certifikacni ochrannou znamkou EU je ochrannd zndamka EU, kterd je jako
takova popsdna v prihldsce a kterd je schopna rozlisit vyrobky nebo sluzby, které viastnik
ochranné zndmky certifikoval, pokud jde o materidl, zpiisob vyroby vyrobkii nebo
poskytovani sluzeb, kvalitu, presnost nebo jiné viastnosti s vyjimkou zemépisného
oznacent, a vyrobky nebo sluzby, které takto certifikovany nejsou.” Vlastnik znamky

43
44

tzn. ve znéni nafizeni Evropského parlamentu a Rady (EU) ¢. 2015/2424

zvlastni upravu méla certifikaéni znamka napf. v ustanovenich ¢l. 74b (Pravidla pro uzivani
certifikacni znamky EU) nebo v ¢l. 154a (podrobnosti postupu mezinarodniho zapisu znamky
zalozené na certifikacni znamce EU) - k nim pak byla néktera pravidla stanovena na zaklade¢
zmocnéni v nafizeni Komise

4 Grétschl, M. Certification Trademarks in the European Union. In ECTA Bulletin, 2016, June,
$.26. Dostupné on-line na adrese: http://www.ecta.org/uploads/publications-flash/ECTA_E-
bulletin.pdf

Bohacek, M. Certifikatni ochranna znamka v CR i v nové Gpravé EU. In Obchodni prdvo, 20186,
12.S.444
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nesmi sam vyrabét vyrobky ani poskytovat sluzby, pro které je certifikaéni zndmka EU
zapsana. Muze provadét pouze certifikaci. Vlastnikem certifikacni znamky EU se mutze
stat jakakoliv fyzickd nebo pravnickd osoba (soukromopravni osoba, instituce,
vefejnopravni osoba).

O zapis certifikacni ochranné znamky EU se zada pfihlaskou certifikacni ochranné
znamky EU - zndmka musi byt jako takovy zvlastni typ jiz uvedena v prihlasce.
Piipominky tfetich osob proti zapisu certifika¢ni ochranné znamky mohou spocivat nejen
na obecnych divodech (srov. ¢l. 45 ve spojeni s ¢l. 5 a 7 Narizeni (EU) ¢ 2017/1001), ale
také na zvlastnich divodech zamitnuti ptihlasky certifikacni znamky (dle ¢l. 86 ve vazbé
na ¢l. 85 Narizeni (EU) ¢&. 2017/1001).

Pro certifikaéni ochrannou znamku EU plati, Ze certifikace spo¢iva v overeni vlastnosti
- napt. materialu, zptisobu vyroby vyrobku nebo poskytovani sluzeb, kvality, pfesnosti
nebo jinych vlastnosti s vyjimkou zemépisného oznaceni.

Pokud by pfihlasovatel tyto vlastnosti nesplioval, ptihlaska by byla zamitnuta. Pokud
by takové vlastnosti pfestal spliiovat vlastnik zapsané certifikacni ochranné zndmky EU,
byl by dan zvlastni pravni diivod zruseni certifikacni znamky.

Pfihlasovatel certifikatni ochranné znamky EU je povinen zpracovat a EUIPO
predlozit do 2 mésict od podani ptihlasky Pravidla pro uzivani certifikacni ochranné
znamky EU. Obsah pravidel je normovan ustanovenim ¢l. 84 Narizeni (EU) ¢. 2017/1001.
Pravidla musi obsahovat vlastnosti vyrobki/sluzeb, uvedeni opravnénych osob
(uzivatelé), zpusoby certifikace, certifikaéni organ, podminky pro uzivani znamky a
sankce.

Podrobngéji je poZzadovany obsah pravidel pro uzivani certifika¢ni ochranné znamky
EU stanoven v ustanoveni ¢l. 17 Provadéci narizeni Komise (EU) 2018/626 ze dne 5.
brezna 2018, kterym se stanovi provddeci pravidla k nekterym ustanovenim nasizeni
Evropského parlamentu a Rady (EU) 2017/1001 o ochranné zndmce Evropské unie a
zrusuje provddeci narizeni (EU) 2017/1431. Podle tohoto pravniho piedpisu se vyzaduje
nasledujici:

a) jméno ptihlasovatele certifikaéni ochranné znaimky EU;

b) prohlaseni, ze ptihlaSovatel splfiuje pozadavky stanovené v ¢l. 83 Natizeni (EU) ¢.
2017/1001;

) ztvarnéni certifikaéni ochranné znamky EU;

d) vyrobky nebo sluzby, na které se certifika¢ni ochranna znamka EU vztahuje;

e) vlastnosti vyrobkt nebo sluzeb, které maji byt certifika¢ni ochrannou znamkou EU
certifikovany, naptiklad material, zptsob vyroby vyrobkd nebo poskytovani
sluzeb, kvalita nebo ptesnost;

f) podminky uzivani certifikaéni ochranné znamky EU, véetné sankci;

g) osoby opravnéné uzivat certifika¢ni ochrannou znamku EU;

h) zpusoby, jimiz ma certifikacni organ tyto vlastnosti testovat a dohlizet na uzivani
certifikaéni ochranné znamky EU.

Pravidla pro uzivani mohou byt vlastnikem zménéna, avsak je tfeba zménu predlozit
ufadu. Pokud by zménéna pravidla nevyhovovala ustanovenim natizeni, ifad by zménu
zamitl. Stejné tak by zménu zamitl i v pfipadé, kdy by zménénd pravidla obsahovala
ustanoveni odpovidajici n€kterému zvlastnimu divodu zamitnuti pfihlasky certifikacni
ochranné znamky EU.
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Pokud by pravidla pro uzivani znamky odporovala dobrym mraviim nebo vefejnému
potadku, je to zvlastni diivod pro zamitnuti pfihlasky certifikaéni ochranné znamky EU
(srov. ¢l. 85 odst. 1 Narizeni (EU) ¢. 2017/1001). Dalsim zvla§tnim didvodem pro
zamitnuti certifika¢ni zndmky je existence nebezpeci oklamani vefejnosti povahou nebo
vyznamem piihlaSené certifikacni znamky (srov. €l. 85 odst. 2 Narizeni (EU) ¢
2017/1001). V obou téchto piipadech ma vsak piihlasovat moznost pravidla zménit tak,
aby vyhovél pozadavkim nafizeni. V takovém ptipad¢ piihlaska certifikacni znamky
nebude zamitnuta, ledaze nastane jiny divod uvedeny v nafizeni (k obecnym divodim
zamitnuti piihla§ky ochranné znamky EU srov. ¢l. 41 a 42 Nafizeni (EU) & 2017/1001).

Pokud jde o zménu pravidel uzivani jiz zapsané certifikacni ochranné znamky EU,
zména nabyva ucinkt vuci kazdému az zapisem zmény do rejstiiku ochrannych znamek
EU (srov. ¢l. 88 Naiizeni (EU) ¢ 2017/1001).

Po zapisu certifikani ochranné znamky EU je jeji uzivani opravnénymi uzivateli pro
ucely vykonu prava (a neexistenci divodu zruseni znamky pro neuzivani) povazovano za
uzivani znamky vlastnikem (Cl. 87 Narizeni (EU) ¢. 2017/1001).

Ochrannd znamka mize byt pievedena na jinou osobu, ta vSak musi spliovat
podminky vlastnictvi certifikacni znamky - tedy zejména nesmi sama vyrabét vyrobky ani
poskytovat sluzby, pro které je certifikatni znamka zapsana (Cl. 89 Narizeni (EU) ¢
2017/1001).

Prevod (pfeména) certifikaéni ochranné znamky EU na narodni ochrannou znamku je
mozny jen v tom ptipad¢, ze narodni zékon ¢lenského statu upravuje (narodni) certifikacni
nebo garanéni znamku (¢l. 93 Nafizeni (EU) ¢. 2017/1001).

Proti rusiteli mize podat zalobu vlastnik certifikaéni ochranné znamky EU. Osoba
odlisna od vlastnika jej mize podat jen tehdy, pokud je k tomu vlastnikem zvlast
zmocnénd. Sam vlastnik je pfimo nafizenim zmocnén podat zalobu o ndhrady Skod
uzivatelll viéi rusiteli, pokud skoda vznikla v disledku jednani rusitele (Cl. 90 Narizeni
(EU) ¢. 2017/1001).

Certifika¢ni ochranna znamka EU muze byt zruSena z obecnych nebo zvlaStnich
davodu. Obecné diivody zruSeni znamky EU jsou vymezeny v ¢l. 58 Narizeni (EU) ¢.
2017/1001 a spocivaji:

1. neuzivani znamky bez radného ditvodu - pokud po nepierusené obdobi péti let
nebyla ochranné znamka v Unii fadné uzivana pro vyrobky nebo sluzby, pro které
je zapsana, a pro neuzivani neexistuji fadné divody; nikdo se vSak nemize
domahat zruSeni prav vlastnika ochranné znamky EU, pokud v obdobi mezi
uplynutim této lhiity a podanim navrhu nebo protinavrhu zacala byt ochranna
znamka fadné€ uzivana nebo bylo jeji fadné uzivani obnoveno; k zahajeni uzivani
nebo k pokrac¢ovani v uzivani, k némuz doslo ve lhaté tfi mésicti pfed podanim
navrhu nebo protinavrhu, pfi¢emz tato Ihita po¢ina bézet nejdiive po uplynuti
nepreruseného obdobi péti let neuzivani, se vSak nepftihlizi, pokud pfipravy pro
zapoceti uzivani nebo pokracovani v uzivani nastaly az poté, co se vlastnik
dozvédél o tom, ze by mohl byt podan navrh nebo protinavrh;

2. zdruhoveni znamky - pokud se ochranna zndmka stala v dtsledku ¢innosti nebo
necinnosti svého vlastnika oznacenim, které je v obchodé¢ obvyklé pro vyrobek
nebo sluzbu, pro které je zapsana;
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3. ohrozeni verejnosti moznou klamavosti znamky - pokud by v dusledku uzivani
vlastnikem nebo s jeho souhlasem pro vyrobky nebo sluzby, pro které je zapsana,
ochranna znamka mohla klamat vetejnost, zejména pokud jde o povahu, jakost
nebo zemépisny ptivod téchto vyrobkt nebo sluzeb.

Zvlastni divody zruSent certifikacni znamky jsou pak uvedeny v ¢l. 91 Narizeni (EU)
¢. 2017/1001. Uplatiuji se samostatnym navrhem nebo protinavrhem v fizeni o poruseni
prav a spocivaji v nekterém z téchto divodii:

1.  vlastnik certifika¢ni znamky jiz nespliiuje pozadavky stanovené v ¢l. 83 odst. 2
Narizeni (EU) ¢. 2017/1001;

2. vlastnik certifikaéni znamky EU nepfijal pfiméfena opatieni, aby zabranil
uzivani certifikatni ochranné znamky EU zplsobem neslucitelnym
S podminkami uzivani stanovenymi v pravidlech pro uzivani znamky, jejichz
pfipadna zména byla zapsana do rejstiiku;

3. zpusob, jakym byla certifikacni ochranna zndmka EU vlastnikem uzivana, mél
za nasledek, Ze se stala zptisobilou klamat vetejnost zpiisobem uvedenym v ¢l. 85
odst. 2Narizeni (EU) ¢ 2017/1001,

4.  zména pravidel pro uzivani certifikaéni ochranné zndmky EU byla zapsana do
rejstitku v rozporu s ¢l. 88 odst. 2 Narizeni (EU) ¢ 2017/1001, s vyjimkou
ptipadu, kdy vlastnik znamky vyhovi pozadavkim tohoto ¢lanku novou zménou
pravidel pro uzivani znamky.

Certifika¢ni ochranna znamka EU muze byt prohldsena za neplatnou, a to také z
obecnych diivodi nebo zvlastnich divodi neplatnosti certifikacni ochranné znamky.

Obecné duvody prohlaseni ochranné znamky EU za neplatnou jsou vymezeny v ¢l. 59
a 60 Narizeni (EU) ¢. 2017/1001.

1. zapis ochranné znamky EU do rejstiiku v rozporu s ¢l. 7 Narizeni (EU) ¢.
2017/1001;

2.  ptihlasovatel nebyl v dob& podani piihlasky v dobré vite (resp. jednal ve zI¢ vite
- podle napt. anglického jazykového znéni nafizeni);

3. pokud existuje starsi znamka uvedena v €l. 8 odst. 2 Narizeni (EU) ¢ 2017/1001
a jsou splnény podminky stanovené v odstavci 1 nebo 5 uvedeného ¢lanku;

4. pokud existuje ochranna znamka uvedend v ¢l. 8 odst. 3 Narizeni (EU) ¢.
2017/1001 a jsou splnény podminky stanovené v uvedeném odstavci;

5. pokud existuje star$i pravo uvedené v ¢l. 8 odst. 4 Narizeni (EU) ¢. 2017/1001 a
jsou splnény podminky stanovené v uvedeném odstavci;

6. pokud existuje star§i oznaceni pivodu nebo zemepisné oznaceni uvedené v ¢l. 8
odst. 6 Narizeni (EU) ¢. 2017/1001 ajsou splnény podminky stanovené
v uvedeném odstavci.

Obecny duvod prohladSeni zndmky za neplatnou se uplatiuje na zakladé¢ navrhu
podaného u EUIPO nebo na zaklad¢ protinavrhu v fizeni o poruseni prav.

Zvlastni divod prohlaseni neplatnosti certifika¢ni ochranné znamky EU je uveden v
¢l. 92 Narizeni (EU) ¢ 2017/1001. Je jim zapis certifikaéni znamky v rozporu s pravidly
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uvedenymi v ¢l. 85 Narizeni (EU) ¢. 2017/1001.

Certifika¢ni znamku EU lze prohlésit za neplatnou bud’ na zakladé samostatného
navrhu nebo na zakladé protindvrhu podaného v fizeni o poruseni prav. Pokud vSak
vlastnik vyhovél zménou pravidel pro uzivani a odstranil rozpor s ¢l. 85 Narizeni (EU) ¢.
2017/1001, nelze takovou znamku prohlasit za neplatnou z tohoto ditvodu.

Navrhy na zruseni znamky nebo na jeji prohlaseni za neplatnou jsou upraveny v ¢l. 63
anasledujicich Narizeni (EU) ¢. 2017/1001. Navrh musi byt pisemny, musi byt odivodnén
a povazuje se za podany az po zaplaceni spravniho poplatku (aktualné 630 EUR dle
polozky 20 Ptilohy I VySe poplatkt Narizeni (EU) ¢ 2017/1001).

4.2.3. Varia: Uzivani certifika¢nich ochrannych znamek v ¢lenskych statech
Evropské unie

Obecné jsou certifikacni ochranné znamky spojovany spiSe s pravnim prosterem zemi,
jejichz pravni systém je zaloZen na common law nebo je timto systémem podstatné
ovlivng. V Evropské unii jde napt. o Spojené kralovstvi Velké Britanie a Severniho Irska.
Certifika¢ni znamky se v8ak uzivaji také ve Spojenych statech americkych. USA praveé
takové znamky nejéastéji povazuji za zemépisnd oznaceni ve smyslu Dohody TRIPS.

V posledni dobé je v Evropské unii a ¢lenskych statech patrny vyvoj pravni Gpravy
certifikaénich znamek. Pfedné jde od roku 2016 o Gpravu evropsko-unijni certifika¢nich
ochranné znamky Evropské unie, zavadéni narodnich certifikaénich ochrannych znamek
a ptislusné novelizace narodnich pravnich tiprav se vSak vyskytuji i v nékterych clenskych
statech - od 01.09.2017 napf. v Rakousku.?” Certifikaéni ochranné znamky se vak uZivaji
m.j. také v Mad’arsku.*® Kolektivni garanéni zndmky jsou upraveny a pouZivaji se napf.
také v Polsku*® nebo v Chorvatsku.

Platné ceské narodni znamkové pravo - zakon ¢. 441/2003 Sb., o ochrannych
znamkach dosud (narodni) certifika¢ni znamky neupravuje. Ke dni odevzdani tohoto
prispévku je vsak v legislativnim procesu projednavan ve 3. ¢teni v Poslanecké snémovné
vladni navrh novely,® ktery obsahuje m.j. také navrh nové narodni upravy certifika¢nich
ochrannych znamek (v navrhovanych §§ 40a - 40d). Znéni se zapracovanym vyznacenim
navrhu novely je dostupné prostiednictvim internetovych stranek Poslanecké snémovny
Parlamentu Ceské republiky.5!

47 Zakon byl publikovan ve Spolkové sbirce Rakouské republiky dne 01.08.2017. &. 124/2017

(124.Bundesgesetz: Anderung des Markenschutzgesetzes 1970, des Patentgesetzes 1970, des

Gebrauchmustergesetzes, des Halbleiterschutzgesetzes, des Museterschtzgesetzes 1990 und des

Patentamtgebiihrengesetzes (NR: GP XXV RV 1656 AB 1678 S. 190. BR: AB 9851 S. 70)

k tomu srov. Cerny, M. Pouzivini ochrannych zndmek a chrdnénych oznaceni k ovérent

vilastnosti vyrobkii ve statech stiedoevropského prostoru (C'esko, Slovensko, Rakousko, Polsko,

Madarsko, Itdalie, Slovinsko). Olomouc : luridicum Olomoucense, 2017. 178 s. ISBN 978-80-

87382-95-0  (PDF). Dostupnd on-line v depozitafi vydavatele na  adrese:

http://www.michalcerny.net/MC-Mono17-FV .pdf

49 ibid

%0 jedna se o snémovni tisk 168/0, stav legislativniho procesu je mozné sledovat napi. zde:
http://www.psp.cz/sqwi/text/tiskt.sqw?0=8&CT=168&CT1=0

51 ve formé& PDF souboru na této adrese: http://www.psp.cz/sqw/text/orig2.sqw?idd=135112
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Néavrh obsahuje narodni tipravu piebirajici volitelna ustanoveni o certifikaéni znamce
ze Smérnice (EU) €. 2015/2436. Navrh vSak rovnéz vyuziva fakultativni moznosti, ktera
by (v pfipadé pfijeti ndvrhu) méla vést k tomu, ze zpusobilym piihlaSovatelem a
vlastnikem (narodni) certifikaéni znamky bude moci byt v Ceské republice pouze ten, kdo
bude (vetejnopravne) zpusobily k provadéni certifikace (srov. § 40a odst. 2 dle znéni
navrhu). Vzorovy obsah Pravidel pro uzivani certifikatni znamky ma byt piilohou
novelizovaného znéni znamkového zékona.

Navrhovana G¢innost zakona je pro piipad piijeti ke dni 01.01.2019.5

4.3. Vhodnost pro oznaceni sluZzeb (zejména kategorizace sluZzeb dle Niceské
umluvy), otazka mezinarodni designace

Certifika¢ni zndmka se v soucasné dobé jevi jako velmi vhodny nastroj pro oznaceni
sluzeb s urCitymi vlastnostmi (zejm. kvalitou, nebo mezi jinymi také zemépisnym
pivodem).

Jako idedlni se jevi feSeni pomoci certifikaéni ochranné znamky Evropské unie, sva
pozitiva mize mit i feSeni pomoci narodni certifikacni znamky ¢i znamek (ev. s
mezinarodnim roz§ifenim uzemi ochrany). Pokud jde o oznaceni sluzeb spliujicich stejné
podminky na celém uzemi Evropské unie, je vhodnéj$im feSenim certifika¢ni znamka EU.

Pro certifikacni znamku (EU) jako vhodny pravni institut k oznaceni sluzeb je
dopliyjicim divodem také to, Ze v ramci systému mezinarodniho zapisu dle Madridské
dohody o mezinarodnim zapisu tovarnich a obchodnich znamek a Protokolu k této dohodé
je v soucasnosti mozné dosdhnout ochrany ve velké vétSing stati soucasného svéta.
Potencidlni rozsifeni izemni ochrany do zahrani¢i (i mimo EU) mize byt vhodné pfi
branéni prav opravnénych uzivatell certifika¢ni znamky jejim vlastnikem.

Ochranna znamka se jevi jako vhodny néstroj k oznaceni sluzeb ur€itych vlastnosti
také proto, ze soucasna verze Niceského tiidéni obsahuje 11 samostatnych tfid pro sluzby
(aktualné tiidy 35-45 Niceského tfidéni) a je tedy mozné v praxi relativné snadno provadét
reSerse, podavat prihlasky atd.

Koneéné pfi srovnani feSeni pomoci hypotetické (a dosud neexistujici) UGpravy
oznaceni zemépisného pivodu pro sluzby (na unijni Grovni nebo mezinarodni Grovni) s
feSenim pomoci ochranné znamky (nejlépe certifikaéni) pristupuji jesté dva dalsi duvody.
Reseni pomoci prava znamkového je v zasadé na unijni arovni jiz dnes dostupné (a v
mnoha ¢lenskych statech tak fikajich “na cesté”). O feSeni pomoci oznaéeni zemépisného
puvodu je mozné pouze uvazovat, a to jesté¢ s podminkou teoretického pfijeti a nejdiive v
horizontu nékolika let.

Kromé toho jiz zminéné feSeni pomoci certifikacnich znamek je mozné a v zasade¢ je
zavislé na iniciativé pfihlasovateld - tedy “zdola”. Pravni uprava existuje, pfihlasky
mohou byt podavany a zapisna fizeni vedena. Oproti tomu piipadné hypotetické feseni
pomoci piijeti nové pravni upravy oznaceni zemepisného pivodu sluzeb by bylo feSenim
“shora”, které by vyzadalo odpovéd’ na mnohé otazky, které dosud nebyly viibec polozeny
- vyluény unijni systém (se zapojenim narodnich ufadii Clenskych statli), kontrola

52 s vyjimkou u¢innosti ¢asti druhé - ta upravuje zménu zakona & 221/2006 Sb., o vymahani prav

z prumyslového vlastnictvi, a to v rozsahu doplnéni ochrany obchodniho tajemstvi. Tato ¢ast
ma mit navrhovanou u¢innost k 15.dni nasledujicimu po vyhlaseni zakona ve Sbirce zakont.
byt’ limitem miZze byt v nékterych piipadech to, jak narodni Gfad aplikuje narodni znamkové
pravo pii absenci narodni upravy certifika¢ni zndmky

64

53


http://eur-lex.europa.eu/legal-content/CS/TXT/?qid=1523352076466&uri=CELEX:02015L2436-20151223

specifikaci narodnimi organy ¢lenskych statt atd. Kdyby mélo byt nalezeno feSeni pmoci
takové zmény, byla by nutna nejen zména prava EU, ale také navazujici zmény v pravech
Clenskych stati. Je akademickou otdzkou, zda-li viibec takova tvaha stoji za to.
Skutecnost, ze 0 moznost zapisu oznaceni ptivodu ¢i zeméepisného oznaceni pro sluzbu,
ktera je v Cesku do roku 2002 pravné mozna, dosud usiloval pouze jeden zajemce, svéd&i
podstatné o nepopularité takového feseni. Oproti tomu ¢ild praxe ochrany znamkopravni
(cestou individualnich znamek pro sluzby) svéd¢i o tom, Ze podnikatelska vetejnost zajem
0 uzemng Sirokou ochranu ma.

Ve vztahu k potenciani praxi certifikaénich znamek na narodni Grovni pak bude zalezet
na tom, jak pravo nastavi vefejnopravni podminky vykonu certifikacni ¢innosti. Teprve
pak bude mozné hodnotit dopady této regulace. Ve vztahu k certifika¢ni ochranné znamce
EU patrn¢ dojde k nepfimé soutézi mezi pravnimi fady - o zapis budou usilovat vlastnici
certifika¢nich znamek pfedevsim z téch zemi

ZAVER

Pfi poskytovani sluzeb ma oznaceni sluzeb zdsadni vyznam, Groven evropsko-unijni
regulace takovych oznaceni je vSak v porovnani s oznacenimi zbozi na nizké urovni a
neda se povaZovat za rozvinutou. Prakticky je omezena na bioznacku pro nékteré sluzby
a na znaCku davéry pro nékteré prostfedky a sluzby, které spliuji pozadavky nafizeni
eIDAS a jsou proto vyuzivany v souvislosti s elektronickymi podpisy (resp. pravnimi
jednanimi elektronickou cestou). Nad tento ramec se pravo EU spiSe zaméfuje vb oblasti
sluzeb na jinou regulaci - at’ jiz cenovou, nebo zajisténi moznosti ¢erpani sluzeb “za
domacich podminek” kdekoliv v EU.

Z dlouhodobého hlediska l1ze ocekavat i rozvoj upravy oznaceni zemepisného pivodu,
avsak opétovné spiSe v okruhu zavedeni evropsko-unijniho systému jakosti pro
nezemédélské vyrobky. Casovy ramec neni mozné ohraniéit, lze viak otekavat, 7e nastane
az po vyfeseni Brexitu a jeho dopadd. Lze rovnéz ocekavat, ze Evropska komise bude
fesit tuto otazku i v sousislosti s pfistoupenim EU (a jejich &lenskych statil) k Zenevskému
aktu Lisabonské dohody na ochranu oznaceni pivodu a zemépisnych oznaeni. Na
zakladé reSersi narodnich tprav a provedenych studii a konzultaci nelze patrné ocekavat,
ze by evropsko-unijni systém systému jakosti mél zahrnovat i sluzby. MozZnost zapisu
oznaceni puvodu nebo zemépisného oznaceni pro sluzbu dle narodniho prava je i mezi
¢lenskymi staty velmi ojedinéla (napi. v CR) a ani tam, kde je dostupna, nebyla prakticky
vyuzita. I v celosvétovém méfitku je moznost zapisu nékterého z oznaceni pro sluzbu
velmi ojedinéla a autoru je znam pouze jeden pfipad jednoho zapsaného zemépisného
oznaceni sluzby z Brazilie. Jde o oznaceni Porto Digital.
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Pfesto nelze vyloucit, ze soukromé subjekty budou usilovat o oznaceni sluzeb urcité
(zvlastni) kvality nebo jinych zvlastnich vlastnosti. Pro takovy tcel jsou jiz dnes dostupné
vhodné pravni nastroje - predevsim certifikacni ochranna znamka Evropské unie, ptipadné
také certifikaéni ochranné zndmky dle prava ¢lenskych stati (nebo jinych statt). Tento
pravni nastroj je vhodny i z hlediska zajisténi mezinarodni ochrany, a to z mnoha divoda.
Klicovym faktorem je to, ze piihlaSovatel znamky mutize podat pfihlasku (i zadost o
mezinarodni piihlasku) z vlastni iniciativy.

V oblasti certifikacnich znamek dochazi v souc¢asné dobé k zasadnimu vyvoji, ktery
byl pfedevsim mezi Clenskymi staty EU ¢astecné vyvolan i pfijetim novych pravidel -
zavedeni certifikaéni ochranné znamky EU. Nepiimo tak i v dusledku pfijeti evropsko-
unijni upravy v minulych letech zavedly do narodnich pravnich fadu certifika¢ni znamky
nékteré Clenské staty EU (napi. Rakousko ¢i Mad’arsko) a v jinych statech je v soucasné
dobé& nové uprava v procesu piijimani. To plati napt. pro Ceskou republiku.
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Protection of e-privacy and threats resulting from the processing and
profiling of personal data of an individual in the context of the EU
regulation on the protection of personal data

Abstract

The article entitled: Protection of e-privacy and threats resulting from the processing of
personal data of an entity and profiling in the context of the EU regulation on the
protection of personal data deals with the right to protection of information about the
individual - a natural person. Starting from the notion and types of personal data, it
presents the issues arising from their legal categorisation and the protection assigned to
them in connection therewith. Attention has been paid to the restrictions on the processing
of personal data, with particular emphasis on the risks arising from profiling.

Key words: Personal data, e-privacy, personal data processing, profiling, consent.
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INTRODUCTION

Not only in the European Union but in other countries, the basic method of information
exchange is the Internet. Facilitating the acquisition of news and messages, their
transmission, storage and selection enables its users to access to a huge volume of often
confidential information. A large part of this is information about a person, closely related
to that person and his or her individual character, that it belongs to a separate group of so-
called personal data. Being of special value, they require adequate security, which is
implemented on two levels, as protection results both from their legal nature and from
special laws.

Provisions of international and national regulations provided for in international
regulations are aimed at providing Internet users with a sense of security and anonymity
while implementing mechanisms eliminating the network users feeling of impunity.
Currently, this task is partially implemented with the regulation on the protection of
personal data which has been in force since May this year. In addition to the definition of
personal data introduced by the regulation, it provides many protective mechanisms. Most
of them rely on respecting the will of network users concerning information about them.
Its implementation takes place by obtaining consent to the processing of personal data and
the related right to delete information. This article is a general analysis of the EU and
national (Polish) protection of the right to disclose or not to disclose information about
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himself or herself on the Internet, the range of protection of the right to e-privacy as well
as profiling and related threats.

1. PERSONAL DATA - GENERAL COMMENTS

Generally, personal data is the information about a natural person. Information about
various areas of human life is considered to be personal data as long as it is possible to
link it to a specific person. It may be objective or subjective, measurable or assessable
information, may relate to past, present or future circumstances, persistent or transient?.
The protection of personal data, interpreted as protection of information about the person,
is embedded in the Constitution. According to art. 51 of the Constitution of the Republic
of Poland, no one may be forced, other than under the Act, to disclose information
concerning his or her person. The Constitution of the Republic of Poland also indicates
the right to demand rectification and deletion of information?. The term "information about
a person™ used in the Constitution emphasizes the personal dimension of information. It
indicates that the information has its own personal character when it is possible to
determine the identity of the specific person it concern®. There is no doubt that the
individual's discretionary power to decide to disclose or not to disclose information must
be limited, but only the specific provision of the law may be the basis for limiting it*.

1.1. Personal data in the Regulation on the protection of personal data

The specification and definition of personal data are included in the Regulation of the
European Parliament and of the EU Council on the protection of individuals with regard
to the personal data processing and on the free movement of such data and the repeal of
Directive 95/46 / EC (general regulation on the protection of personal data)® . According
to art. 4 para 1 of the Regulation, personal data means any information about an identified
or identifiable natural person. The regulation clarifies that an identifiable natural person
is a person who can be directly or indirectly identified using identifiers. The identifiers
are, among others name and surname, identification number, location data, internet
identifier or one or more specific factors determining the physical, physiological, genetic,
psychological, economic, cultural or social identity of a natural person. This broad
definition of personal data means that most of the information made available online
(intentionally or unintentionally) is protected.

Due to the sensitive nature of some of the individual's information, the Regulation
distinguishes between specific categories of personal data such as genetic data, biometrics

1 J. Barta, P. Fajgielski , R. Markiewicz, Ochrona danych osobowych, Komentarz, Warszawa
2015, kom. do art. 6, pkt. 18, Lex w. el.

2 Konstytucja Rzeczypospolitej Polskiej z 2.04.1997, Dz. U. Nr 78, poz.483 ze zm.

3 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2012, s. 309.

4 Itisemphasised in art. 51 ust 1 and art. 31 ust 3 Konstytucji RP as well as in art. 8-11 Konwencji
0 Ochronie Praw Cztowieka i Podstawowych Wolnosci (EKPC), Dz. U 1993 Nr61, poz.284.

5 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation),
Dz.U.UE.L.2016.119.1 ze zm.
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and health data. In addition, art. 9 of the Regulation imposes restrictions on the processing
of those categories of personal data revealing racial or ethnic origin, political opinions,
religious or philosophical beliefs, or trade union membership, and the processing of
genetic data, biometric data for the purpose of uniquely identifying a natural person, data
concerning health or data concerning a natural person's sex life or sexual orientation. The
unambiguous definition of all specific types of data introduced in the Regulation was due
to their sensitive nature. As indicated in para 51 of the Data Protection Regulation,
personal data which are, by their nature, particularly sensitive in relation to fundamental
rights and freedoms merit specific protection as the context of their processing could
create significant risks to the fundamental rights and freedoms.

1.2. The basis for the qualification of information about the individual under the
category of personal data.

Information about the individual, generally defined and categorized in the regulation -
defined as personal data - was separated on the basis of the qualifying conditions indicated
in the regulation. The first one refers to the information itself - in the context of the “all
information” regulation, which should be interpreted in a broad manner, in relation to the
objectives outlined in it and the scope of the protection provided. It is emphasised in the
literature that the nature of information (objective, subjective or neutral) is of no
significance, as well as the manner and the medium of its consolidation®. The term
included in the regulation serves to emphasize that information is pertinent to every aspect
of the person, his or her personal and material relations, professional and private life,
education, knowledge or character traits’. Personal data is both information already
disseminated or published, as well as information that has not yet been disclosed. It
provides a kind of hint as to the closeness of the way personal data is identified and the
right to privacy. The second perequisite concerns the relationship between the information
and its subject. The provision indicates that the information must relate to a specific
natural person. They play a key role in determining the scope of the subject concept of
personal data, especially in relation to new technologiesi®. The relationship between
information and a natural person should be examined through the context of content,
purpose or effect. The third prerequisite in the definition of personal data concerns the
possibility of identifying and referring to an "identified or identifiable natural person."
Identification itself is based on information about the entity®. The identifier may be, inter
alia, name and surname, pseudonym, nick, identification number, in particular the number
of the universal electronic system of population registration (ex. PESEL in polish
regulations), tax identification number (NIP) as well as the number of the identity
document (identity card or passport), location data, internet identifier or one or several

6 D. Lubasz, w: E. Bielak-Jomaa (red.), D. Lubasz (red.), W. Chomiczewski, M. Czerniawski, P.
Drobek, U. Goral, M. Kuba, J. Luczak, P. Makowski, K. Witkowska-Nowakowska, N.
Zawadzka, RODO. Ogolne rozporzadzenie o ochronie danych. Komentarz, komentarz do art. 4,
Lex w. el.

7 M. Barta, Ochrona danych osobowych, Komentarz 2015, komentarz do art. 6, pkt 4, Lex w. el.

Opinia Grupy Roboczej z 20.06.2007r., Nr 4/ 2007, w sprawie pojecia danych osobowych (WP

136), giodo.gov.pl/pl/, dostep 20.08.2018.

D. Lubasz, RODO. Ogolne rozporzadzenie o ochronie danych. Komentarz, komentarz do art. 4,

Lex w. el.
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specific factors defining physical identification eg external appearance, retina pattern,
physiological eg group blood, genetic, e.g. the structure of the genetic code, psychological,
economic, e.g. property status. In addition, the regulation indicates identifiers in the form
of a cultural or social identity of a natural person, which depending on the manner of
interpretation of these concepts may be, for example, origin, political views, religious or
philosophical beliefs and religious, political or trade union affiliation'®. The unambiguous
definition of individual types of data introduced in the regulation was due to their special
and sensitive nature. The last of the premises refers to the subjective scope, clearly
indicating that the definition applies to the personal data of a natural person. The
Regulation does not define the concept of a natural person, hence the comments emphasize
that the EU legislator distinguishes them from the concept of a legal person, which is not
subject to protection under the Regulation. This results directly from para 14 of the Data
Protection Regulation, which says that the protection afforded by this Regulation should
apply to natural persons, whatever their nationality or place of residence, in relation to the
processing of their personal data. This Regulation does not cover the processing of
personal data which concerns legal persons and in particular undertakings established as
legal persons, including the name and the form of the legal person and the contact details
of the legal person. Therefore, under the Polish law, the regulation of section I of the Civil
Code must be applied*™.

2. THERIGHT TO PRIVACY AND E-PRIVACY
2.1. The concept of privacy

The right to decide on the disclosure or confidentiality of information about oneself -
including personal data - falls within the limits of the individual's right to privacy. The
very concept of privacy and the ideas that build them reveal considerable diversity, which
is noticeable in individual fields investigating it. In legal terms, privacy is associated with
the sphere of human freedom*2. It contains "freedoms" in the form of, inter alia, freedom
of personal life with emphasis on the limited access to the individual and information
about the individual.3, the right to be left alone*, intimacy?,the freedom to decide on his

10 M. Barta, Ochrona danych osobowych, Komentarz 2015, komentarz do art. 6, pkt 12, Lex w.
el.

11 Ustawa z dnia 23.04.1964. Kodeks cywilny, t. j. Dz.U.2018.1025.

2° F. Volio, Legal personality, Privacy and the Family, w: L. Henkin (red.), The International Bill
of Rights; The Convent of Civil and Political Rights, New York 1981 r., s. 190.

13 As emphasised by A. F. Westin, "Privacy is the heart of freedom in the modern country." quote
from J. Sienczyto-Chlabicz, Naruszenie, s. 81.

14 This aspect of privacy was noticed by its trailblazers, S. D. Warren i L. D. Brandeis, showing
that protection of thoughts, feelings and emotions of the individual which lies in prevention from
disclosing, is carried out within the general right of a person to be left alone quote for J.
Sienczyto-Chlabicz, Naruszenie, s. 80.

15 The concept of intimacy in foreign literature was amplified especially by 1. Frieda, who
indicated that, ”intimacy is a resource of information aplying to human actions, beliefs or
emotions that an individual has the right not to share with others”, C. Friend, An Anatomy of
Values: Problems of Personal and Social Choice, Cambridge, Harvard University Press 1970, s.
142; on the contrary, T. Geretty pointed out that intimacy is a fundamental element limiting the
area of privacy, T. Gerety, Redefinicing privacy, Harvard Civil Rights — Civil Liberties Law
Review 1977, vol. 12, s. 263, cyt. za J. Sienczylo-Chlabicz, Naruszenie, s. 90-91.
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or her own life and health, freedom of personal life with emphasis on the limited access
to the individual and information about the individual'®. Their common feature is seen in
the assumption that for their implementation each of them requires the existence of a
certain scope of the individual's discretionary freedom, and remain under his or her
control’. Diversified ways of capturing privacy point to the necessity of distinguishing
certain areas (spheres) that fill it and individual, building privacy of elements. Basis for
the distinction is recognized as the degree to which an individual has the opportunity to
be separated from society in the area of his or her private life'® while being able to control
openness and accessibility for others'®. Among the numerous concepts of privacy that
deserve attention the autonomous trend and information trend can be found. The first of
these identifies privacy with autonomy or the closeness of personal identity®. In
information terms, privacy is the right of the individual to control information about his
or her personal life. In this approach, privacy is perceived as the individual's entitlement
to set time limits, scope, and the circle of entities to which information about the individual
can be disclosed?..

In literature and jurisprudence, it is explicitly emphasized that privacy is a personal
good of a human being. Even though art. 23 of the Civil Code does not mention privacy,
the design of an open catalogue adopted by the Polish legislator gives the possibility of
recognizing this particular value as a personal good. There is no unanimity, however,
whether personal data should be treated as a separate personal good or as a special form
of privacy??. In the opinion of the Constitutional Tribunal, privacy refers to protect
information about a person and guarantee a certain state of independence, within which a
person can decide on the scope of sharing and communicating to others information about
their lives®. Privacy perceived in this way is directed more towards personal good in the
form of personal data. The recognition of privacy and personal data as an independent
value - independent personal rights seems correct. The obligation to apply to the claims
for violation of the provisions on the protection of personal data provided for in the Civil

16 One of the first to point to such approach to privacy was A. F. Westin, emphasising that, ,,privacy

is a demand for individuals, social groups or institutions to determine what scope of information

about them is passed to third parties”, an individual is deprived of privacy when he or she loses

control over possibility of deciding how and how much information about him or her is shared”,

J. Sieficzyto-Chlabicz, Naruszenie, s. 85.

L. Kanski, Prawo do prywatnos$ci, nienaruszalnosci mieszkania i tajemnicy korespondencji, w:

R. Wieruszewski (red.), Prawa Cztowieka - Model Prawny, Wroctaw-Warszawa-Krakow 1991,

s. 329. An interesting definition of privacy was suggested by R. B. Parker, indicating that

privacy is control over when and by whom the various parts of us can be sensed by others”, R.

B. Parker, A Definition of Privacy, Rutgers Law Review 1974, s. 281.

Tak, J. Sieficzylo-Chlabicz, Naruszenie prywatnosci osob publicznych przez pras¢. Analiza

cywilnoprawna, Krakow 2006, s. 105.

K. Michatowska, Niemajatkowe warto$ci zycia rodzinnego w polskim prawie cywilnym,

Warszawa 2017, s. 303-304.

A. Sakowicz, Prywatnos$¢ jako samoistne dobro prawne (per se), PiP 2006, Nr 1, s. 25.

J. Braciak, Prawo do prywatnosci, w: B. Banaszak, A. Preisner (red.), Prawa i wolnosci

obywatelskie w Konstytucji RP, Warszawa 2002, s. 296.

2 M. Pazdan, w: Kodeks cywilny, Komentarz do art. 1 — 449, pod red. K. Pietrzykowskiego,
wyd. 6, Warszawa 2011, s. 146 i cytowana tam literatura.

3 Wyrok TK z 18.5.1998 r., U 5/79, OTK 1998, Nr 4, poz. 46.
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Code pleads in favour of categorisation of personal data mentioned above, as indicated in
art. 92 of the Act on the Protection of Personal Data?*.

2.2. Consent as a condition for the processing of personal data

Guaranteeing the individual's right to self-determination of information serves to

ensure the protection of personal data and the privacy of the individual?®. His or her sole
decision is to decide on the subjective, objective and temporal scope of providing
information about him or her. The implementation of this right takes place through the
requirement to obtain "informed" consent for the processing of personal data and the
repeal of the privacy sphere. According to art. 4 point 11 of the Regulation ‘consent’ of
the data subject means any freely given, specific, informed and unambiguous indication
of the data subject's wishes by which he or she, by a statement or by a clear affirmative
action, signifies agreement to the processing of personal data relating to him or her;
The regulation does not specify the legal nature of consent for the processing of personal
data. Due to the lack of conformity in the doctrine and case law, for the purposes of this
study it was assumed that it is a unilateral, revocable legal action, being a manifestation
of will similar to a declaration of will. Its essence amounts to subject’s disposition of free
decision on defined private good which in the analysed scope will be personal data.
The condition of effectiveness of the consent to process personal data is information
provided to the person who has to consent. Depending on the source of personal data, the
scope of pre-consent information and its effectiveness is regulated by art. 13 and 14 of the
Regulation. The legal effects of the action taken on the basis of informed consent are
defined by specific provisions?.

In accordance with para 32 of the Regulation consent should be given by a clear
affirmative act establishing a freely given?, specific, informed and unambiguous
indication of the data subject's agreement to the processing of personal data relating to
him or her, such as by a written statement, including by electronic means, or an oral
statement. Consent should cover all processing activities carried out for the same purpose
or purposes. When the processing has multiple purposes, consent should be given for all
of them. If the data subject's consent is to be given following a request by electronic
means, the request must be clear, concise and not unnecessarily disruptive to the use of
the service for which it is provided. The conditions for giving consent, in particular

24 Ustawa z dnia 10.05.2018r., 0 ochronie danych osobowych, Dz. U. 2018, poz. 1000.

%5 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2012, s. 309.

% K. Michatowska, Charakter prawny i znaczenie zgody pacjenta na zabieg medyczny, Warszawa
2014, s. 223.

27 Voluntary consent is confirmed by para 43 as well as art. 7 para 4 of the Regulation, indicating
that in order to ensure that consent is freely given, consent should not provide a valid legal
ground for the processing of personal data in a specific case where there is a clear imbalance
between the data subject and the controller, in particular where the controller is a public authority
and it is therefore unlikely that consent was freely given in all the circumstances of that specific
situation. Consent is presumed not to be freely given if it does not allow separate consent to be
given to different personal data processing operations despite it being appropriate in the
individual case, or if the performance of a contract, including the provision of a service, is
dependent on the consent despite such consent not being necessary for such performance.
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confirmation and showing its granting, rest in the controller or joint controller. Due to the
above-mentioned nature of consent, it is in principle revocable until the action is taken,
hence the regulation introduced the possibility of withdrawal of consent (art. 7 para 3). In
addition, the person who the data concerns has the right to rectify incorrect data and to
supplement it in a situation where personal data is incomplete (art. 16). A special right is
provided in art. 17; the right to be forgotten, which means requesting the immediate
deletion of personal data, if any of the circumstances indicated in paragraph 1 of this
provision occur.

3.  E-PRIVACY AND WAYS TO PROTECT IT IN THE LIGHT OF THE
REGULATION OF PERSONAL DATA PROTECTION

The above information about the individual mostly falls within one of the spheres of
privacy, hence due to their digital nature and the manner of collecting, using, processing
and storing, they constitute the personal good of the individual in the form of e-privacy.
One of the fundamental threats to the personal sphere of the subject is the profiling of
personal data.

3.1. Profiling of personal data

The legal nature of personal data indicated above requires that the activities referred
to are known to the subject of this data. Most often these activities are undertaken by the
personal data controller and generally they consist in obtaining, processing, sharing,
storing and securing personal data. Therefore, the provisions of the Regulation and the
Act on personal data refer to procedures related to each personal data referred to and
intrusive in the sphere of e-privacy. Due to the limitations of the framework of this
publication, further considerations will be limited to the issue of the special way of
processing personal data that carries the most threats to the area of e-privacy or profiling.
According to Art 4 para 4 ‘profiling’ means any form of automated processing of personal
data consisting of the use of personal data to evaluate certain personal aspects relating to
a natural person, in particular to analyse or predict aspects concerning that natural person's
performance at work, economic situation, health, personal preferences, interests,
reliability, behaviour, location or movements;

The essence of profiling amounts to the analysis of a large amount of information and
personal factors contained therein. The profiling mechanism is usually based on a specific
algorithm, the use of which permits the processing of existing data and the extraction of
additional information from such data. It takes place when the controller evaluates
information about an individual (usually personal factors), both in relation to the current
and future situation?®. Depending on the purpose of obtaining information, it is most often
used in the area of so-called big dates and bussines inteligence, especially in the online
sales sector, direct marketing, services offered, in particular financial and insurance, and

2 M. Cichomska, Prawne aspekty profilowania oraz podejmowania zautomatyzowanych decyzji
w ogdlnym rozporzadzeniu o ochronie danych osobowych, EPS 2017, Nr 5, s. 38.
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the healthcare sector?. While in the situation of the regulation of personal data acquired
for a specific purpose what is most often defined is their scope and method of use, in the
situation of profiling certain information is the result of processing other information
obtained earlier. This status means that the method of obtaining information will not
always be in line with the principles set out in the Regulation, the Act on the Protection
of Personal Data and other legal regulations.

3.2. Special protection related to profiling of personal data

A necessary condition for the qualification of a specific activity in the category of
profiling is the elicitation of legal effects or, as the regulation indicates, causing a similar
effect. Due to the risks associated with it, the Regulation gives the subject of personal data
subjected to profiling a special right in the form provided in Article 21 of the Regulation
- right of objection. An objection results in a ban on further data processing, and the
conditions and presumption of opposition objection depend on the purpose for which the
data was processed. Situations are more stringent when processing (including profiling)
is made for direct marketing purposes.

Raised in point 3.2. doubts regarding the possible risk of discrimination of the entity
in the situation of automatic decisions were specifically noticed in art. 22 of the regulation.
Due to the possible violation of the rights and freedoms of the entity in such a situation,
the regulation explicitly indicates that The data subject shall have the right not to be
subject to a decision based solely on automated processing, including profiling, which
produces legal effects concerning him or her or similarly significantly affects him or her.
The reason for granting such a right is the intrusive nature of profiling activities that cause
or may cause a threat or violation of e-privacy.

3.3. Threats related to profiling of personal data

The basic doubts related to profiling concern the method of obtaining data. Situations
when the Internet user receives various types of offers to purchase products or services
are not usually a result of a coincidence but the result of a thorough analysis of potential
user's needs, often made without his knowledge and consent. Another concern regards the
results of the profiling process which is based on incorrect information and therefore may
raise doubts as to their truthfulness and timeliness of the outcome. Here there is an
additional doubt concerning the possible limitation or even exclusion of the possibility to
use the offer to purchase a product or service due to the incorrect result of profiling. This
state has further consequences in the form of a risk of possible restriction of access to a
particular category of goods or services and the possibility of raising discrimination
charges. In addition, profiling undermines the information autonomy of an individual due

29 1t is widely accepted that big data is large, variable and diverse set of data, the processing and
analysis of which is difficult, but at the same time valuable, because it can lead to new
information, J. Haddat, How to construct a big data strategy, /www.techradar.com/news/world-
of-tech/, dostep 21.08.2018.
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to the inability to distinguish which data is used for profiling, what conclusions are drawn
on this basis and what the effects may be.%

In connection with the indicated threats, the EU legislator defined in the regulation
obligations of the controller to use appropriate mathematical or statistical procedures for
the profiling, implement technical and organisational measures appropriate to ensure, in
particular, that factors which result in inaccuracies in personal data are corrected and the
risk of errors is minimised, secure personal data in a manner that takes account of the
potential risks involved for the interests and rights of the data subject and that prevents,
inter alia, discriminatory effects on natural persons on the basis of racial or ethnic origin,
political opinion, religion or beliefs, trade union membership, genetic or health status or
sexual orientation, or that result in measures having such an effect.

CONCLUSION

The basic pillar of personal data security is the statutory right to respect the will to
disclose or conceal information about yourself. The enforcement of security rules, the flow
of information, including the protection of personal data is the foundation for the
development of most interpersonal relationships in the area of e-privacy. The requirement
to obtain the consent of the data subject is a guarantee of respecting both national and
international protection for the flow of personal data. A condition for the effectiveness of
consent is the information provided to the entity, which, in addition to many elements
specified in the Regulation, indicates the purpose of obtaining and processing personal
data. As emphasized, the experience of the past period indicates an increasingly common
phenomenon of further processing of personal data, going beyond the originally
designated information given to the entity, the purpose of obtaining them. Not only does
his state make profiling a threat to the e-privacy area but it also carries with it a real risk
of discrimination against the subject, despite the protective mechanisms preventing
profiling indicated in the regulation on data protection. Contrary to the tendency of
simplification and availability of protective procedures dominating in the regulation, the
scale and multiplicity of data areas threatened with profiling is so wide that in most
situations profiling will be very difficult to prove. The recent introductions of the new
regulations will undoubtedly induce the EU legislator to tighten this regulatory area.
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Intellectual property in the insurance distribution. Remarks on the
background of Polish Law

Abstract

On the EU market, the significance of the protection of intellectual property cannot be
underestimated. At the same time, after the implementation of the IDD directive in EU
countries, including Poland, the insurance distribution model significantly changed.
However, due to the strong market competition the problem of protection of intellectual
property in insurance activity is gaining importance, in literature is rarely presented. The
aim of the article is to discuss the most important problems with the protection of
intellectual property of agents and brokers, against the background of the insurance
distribution model in Poland.

Key words: intellectual property, copyright, trademarks, insurance distribution, IDD
directive

JEL Classification: D40, O340

INTRODUCTION

The adoption of the Directive of the European Parliament and of the Council (EU)
2016/97 of 20 January 2016 on insurance distribution (recast) (IDD)! introduced many
changes on the business insurance market in the European Union. The purpose of this
directive is, inter alia, protection of the insurance service client and harmonization of
national insurance and reinsurance distribution regulations. In Poland, the effect of
implementing the IDD directive is the Act of December 15, 2017 on insurance
distribution®. The member countries were initially small in time to implement the IDD
directive by February 23, 2018, but the deadline was extended to October 1, 2018. The
Directive has the character of minimum harmonization, which means that individual
Member States may establish measures further to protect the customer of the insurance
service than those provided for in the IDD. It should also be emphasized that insurance
intermediaries stopped being treated by the EU legislator as a separate regulatory element

! Dz. U.L 26/19 from February 2, 2016.
2 Dz. U. 2017, item 2486, as amended, hereinafter referred to as u.d.u. The Act of January 26,
2018 amending the Act on Insurance Distribution (Dz. U. of 2018, item 378) amended the date
of entry into force of u.d.u of 23/02/2018 on 1/10/2018.
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of the insurance market and became participants in the broadly understood insurance
distribution process. The principle of equal treatment of all distribution channels in terms
of their commitment to customers was adopted?. Distribution of insurance and reinsurance
products according to IDD can be performed by three categories of entities such as:
insurance companies, reinsurance companies and their employees, insurance and
reinsurance intermediaries and intermediaries offering supplementary insurance. They
have the status of an entrepreneur. In the Polish legal system there has always been a
dichotomous division of insurance intermediaries into insurance agents, acting for and in
the interest of an insurance company and insurance and reinsurance brokers. Thus, in
Polish law, there are two basic types of intermediaries, they are: an agent as a
representative of a company or insurance companies and an insurance broker representing
the interests of the policyholder. Both the insurance agent and the broker are interested in
the widest possible ways of reaching customers, as well as gaining a market advantage.
There is strong competition on today's developed market in insurance products, and
therefore the growing importance of intellectual property protection in the activity of
insurance distributors is noticeable. Nevertheless, despite the increase of legal awareness
in this area, the subject of protection of intellectual property of agents and brokers is rarely
discussed in the literature. Therefore, the aim of the article is to investigate possible
strategies to protect the intellectual property of insurance distributors in order to identify
effective solutions in this area. In particular, the article on the background of the insurance
distribution model in Poland after the implementation of the IDD Directive raised the
problem of copyright protection of insurance products, as well as possible trademark
protection strategies in insurance distribution. At the end, attention was paid to the need
to build strategies to protect intellectual property while respecting the rules of fair
competition.

1. DEFINITION OF INSURANCE DISTRIBUTION IN THE POLISH ACT
ON INSURANCE DISTRIBUTION

The Act on insurance distribution, modeled on the IDD directive, introduced the
concept of insurance distribution into Polish legislation. The legislator has so far regulated
only insurance intermediation (performed by insurance agents and insurance brokers) - at
the national level, this regulation was included in the act on insurance mediation, and at
the EU level - in Directive 2002/92 / EC. Insurance distribution has a broader meaning
than insurance intermediation, but the concept introduced did not eliminate the previously
existing term from the legal system. On the contrary, they were preserved, making it fall

3 See Recital 6 of IDD, according to which Consumers should benefit from the same level of
protection despite the differences between distribution channels. In order to guarantee that the
same level of protection applies and that the consumer can benefit from comparable standards,
in particular in the area of the disclosure of information, a level playing field between
distributors is essential.
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under the wider term "distribution of insurance"4. The term ‘insurance distribution' was
previously used especially in economic sciences, but it was not a legal language®.

The scope of the concept of insurance distribution is wide. According to art. 4 par. 1
u.d.u. insurance distribution means activities carried out exclusively by an insurance
distributor consisting of:

1. advising, proposing or performing other preparatory activities aimed at
concluding insurance contracts or insurance guarantee contracts,

2. concluding insurance contracts or insurance guarantee contracts on behalf of an
insurance company, on behalf of or for a client or directly by an insurance
company,

3. to provide assistance through an insurance intermediary in the administration of
insurance contracts or contracts for insurance guarantees and their performance,
including in matters of damages.

In comparison with the provisions of the Act on insurance mediation, a significant
change is the explicit inclusion in the Act on the distribution of insurance to the scope of
meaningful distribution of activities related to the conclusion or performance of insurance
guarantee contracts. The definition of insurance mediation in the Act on insurance
mediation did not mention insurance guarantees, which gave rise to certain doubts
regarding the admissibility of, for example, insurance brokers to negotiate contracts for
ordering such guarantees or to cover this type of activity with mandatory insurance of an
insurance broker. Currently, these doubts have been eliminated. The concept of insurance
distribution has also been clarified from the negative side in Art. 6 u.d.u. According to this
provision, neither the distribution of insurance nor the distribution of reinsurance is
recognized:

1. occasional delivery of information to the client in relation to the business activity
conducted by the entrepreneur other than the insurance distribution or
reinsurance distribution business, in the case when: the entrepreneur does not
take additional actions to help in conclusion or performance of the insurance
guarantee contract or the purpose of this activity is not in concluding or executing
a reinsurance contract;

2. handling claims addressed to an insurance or reinsurance undertaking, valuation
of claims and preparation of expert opinions related to such damages;

3. provide insurance agents, insurance brokers, reinsurance brokers, insurance
companies or reinsurance companies with data and information on potential
clients, if the entrepreneur does not take additional actions to help in concluding
the insurance contract, insurance guarantee agreement or reinsurance contract;

4 J. Pokrzywniak (w:) Nowe zasady dystrybucji ubezpieczefi, red. J. Pokrzywniak, Warszawa

2018, s. 19.

See A. Kufel-Sieminska, Wiasciwosci kanatow dystrybucji ustug ubezpieczeniowych, Poznan
2005, s. 13; M. Ratajczak, Dystrybucja ubezpieczen przez Internet, Warszawa 2001; A. Czubala,
Dystrybucja produktéw, Warszawa 2001, s. 15; B. Nowotarska- -Romaniak, System dystrybucji
jako istotny element w funkcjonowaniu polskich firm ubezpieczeniowych, Wiadomos$ci
Ubezpieczeniowe 2000, nr 3-4.
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4. provide potential clients with information on insurance or reinsurance products,
insurance agent, insurance broker, reinsurance broker, insurance company or
reinsurance undertaking, if the entrepreneur does not undertake additional actions
to help conclude the insurance contract, insurance guarantee agreement or
reinsurance contract.

The aforementioned broad scope of the definition of insurance distribution is the result
of the implementation of the IDD directive, which deliberately extended the scope of its
application so as to also cover insurance companies. As indicated in Recital 16, the
Directive should ensure an equal level of consumer protection and the use of comparable
standards by all consumers. The aim of the EU legislator was therefore to provide the
same level of protection for the client (not only the consumer) regardless of the channel
through which the distribution channel concludes the contract.

2. THE INSURANCE DISTRIBUTION MODEL INPOLAND FOLLOWING
THE IMPLEMENTATION OF THE IDD DIRECTIVE

The insurance distributor in Polish law is an insurance company, insurance agent,
agent offering supplementary insurance or an insurance broker. The insurance can be
distributed directly as an insurance company (as the creator of an insurance product) or
through an intermediary.

In the Polish legal system there has always been a dichotomous, subjective division of
insurance intermediaries into insurance agents (subsidiaries), acting for and in the interest
of an insurance company and insurance and reinsurance brokers. Thus, in Polish law there
are two basic types of intermediaries, ie an agent as a representative of the company or
insurance companies and an insurance broker representing the interests of the
policyholder.

The EU legislator in the IDD directive will determine that each insurance intermediary
can now provide consultancy services, but the decision on the insurance mediation model
in this respect will belong to the national legislator. In the Polish Act on insurance
distribution, the obligation to provide advice essentially applies only to insurance brokers.
The content of the IDD directive clearly shows that in the case of advising before the
conclusion of each specific insurance contract, the insurance distributor provides the client
with an individualized recommendation, explaining why the product best meets the client's
requirements and needs. The Polish legislator was able to give advice in this area only to
the broker®. The remaining distributors (except for the broker) do not perform the
distribution activity related to advising’.

It is worth emphasizing that the broker may perform both factual and legal activities
as part of distribution activities. Mediation consisting in only performing factual acts may
include on: participation of an agent in negotiations aimed at concluding a contract,
inducing a third party (customer) to accept an offer or offer, inciting mutual concessions

6 Art. 32 ust. 1 pkt 4 u.d.u.

See M. Szaraniec, , Ustuga doradztwa wykonywana przez posrednika ubezpieczeniowego
wzgledem klienta wynikajqca z dyrektywy 2016/97 z 20.1.2016 r. w sprawie dystrybucji
ubezpieczen” (w:) ,,Ochrona klienta na rynku ustug finansowych w Swietle aktualnych
probleméw i regulacji prawnych”, red. E. Rutkowska-Tomaszewska, Warszawa 2017, s. 331-
343.
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or changes in the offer, preparing a proposal for a contract or offer, submitting a proposal
to the client. If the intermediary performs legal transactions, he shall conclude an
insurance contract on behalf of the principal and on his behalf in such a way that the effects
of the contract are carried out directly in the legal sphere of the principal. Acting on behalf
of the principal is possible after obtaining the power of attorney from the principal. In the
case of an agent, the employer will be the insurance company, and in the case of the broker
- the client.

Distribution activities of an insurance company and insurance intermediaries may only
be carried out by natural persons who meet the statutory conditions®. This means that an
insurance intermediary carrying out a business activity as a natural person may perform
these distribution activities personally or through natural persons who meet statutory
conditions, while an institutional insurance intermediary (eg a company) only through
natural persons who meet statutory conditions. The insurance company will perform
distribution activities only by an employee who meets the statutory conditions.

Itis also worth considering the problem related to the status of an insurance distributor
in the case of multiple entities involved in one transaction (conclusion of an insurance
contract). As previously highlighted, insurance intermediaries can perform both factual
and legal activities, and insurance contracts in complex subject constellations are often
concluded in the course of trade. It is important to point out the lack of precision of the
provisions of the Act on insurance distribution and the problems associated with the
attribution of the distributor's attribute, also in the aspect of the fulfillment of information
obligations towards the client in the above situation. It should be acknowledged that if the
insurance contract is concluded through an insurance intermediary, the distributor is the
intermediary, not the insurance company, also when the intermediary's participation in
concluding the insurance contract consists in the fact that he performs only factual
activities. Conclusion of an insurance contract by an insurance company is a distribution
activity when it concludes this contract "directly”, that is with the participation of an
employee authorized by this insurance company, but without the participation of an
insurance intermediary®.

3. INTELLECTUAL PROPERTY IN INSURANCE DISTRIBUTION

The term "intellectual property" appears in international conventions and in the name
of the World Intellectual Property Organization (WIPO), where this term, as well as the
term "intellectual property right" are not defined normatively, but belong to the language
of law. The concept of intellectual property is used not only in relation to the intellectual
objects of civil law relations, but also in relation to the subjective rights relating to these
subjects. Using the term "intellectual property rights", we refer to the rights of the entitled
person to intangible products of the human mind. However, it should be noted, that in the
doctrine there are also views that give intellectual property rights the widest possible
content, extending beyond the traditionally understood rights on intangible goods™°.
Within the framework of intellectual property law, it was common to distinguish two basic

8 Seeart. 19 u.d.u. oraz art. 29 u.d.u.

9 See J. Pokrzywniak (w:) Nowe zasady ..., s. 19.

10 See M. Czajkowska-Dabrowska, Wlasnos¢ czy wlasnosci (intelektualne?), W: Wspélczesne
problemy prawa handlowego. Ksigga jubileuszowa dedykowana prof. dr hab. Marii Pozniak-
Niedzielskiej, red. A. Kidyba, R. Skubisz, Krakow 2007, s. 47 i n.
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regimes: copyright and industrial property law. As part of copyright law, works and related
rights are protected. The subject of protection in industrial property law are: inventions,
utility models, industrial designs, trademarks, geographical indications and topographies
of integrated circuits. The content of property rights in the field of intellectual property
law consists in the possibility of using the subject of law, usually in a profitable or
professional way, therefore these rights are closely related to the possibility of economic
exploitation of intangible goods.

Issues related to the protection of intellectual property are an extremely extensive
subject and it is impossible to present it in one study. For this reason, due to the volume
of the text, a selective approach is necessary, limited to the most important topics.
Therefore, it seems that the specificity of insurance distribution described above requires
discussion of two issues: the problem of copyright protection of the insurance product and
the protection of the trademark in the insurance business.

4.  INSURANCE DISTRIBUTION AND COPYRIGHT LAW. DILEMMAS
AND CHALLENGES

Judgments handed down recently by Polish courts, which have been the subject of
disputes over copyright infringement, seem to extend the catalog of copyrighted objects
for products, such as, for example, insurance package, insurance design or specification
of essential terms of the contract. These objects can be part of the so-called insurance
product (in the broad sense of the term). Therefore, the question arises whether in the
future we will be able to talk about a new category of objects protected by copyright, such
as insurance works, and what is the significance for the development of insurance
distribution?

According to art. 1 point 1 of 4 February 1994 on copyright and related rights*!, the
object of copyright protection is a work understood as ‘any manifestation of creative
activity of an individual nature, determined in any form, regardless of the value, purpose
and manner of expression'. In the light of Art. 1 point 2 pr. cars. the subject of copyright
are, in particular, works: works expressed in words, mathematical symbols, graphic signs
(literary, journalistic,scientific and cartographic works and computer programs); artistic
works; photographic works; string musical instruments; industrial design works;
architectural works, architectural and urban planning works as well as urban planning
works; musical works as well as musical and lyrical works; theatrical works, theatrical
and musical works as well as choreographic and pantomime works; audiovisual (including
film) works.

Indicated in Art. 1 item 1 pr. aut. the synthetic definition of the work complements
paragraph 2! of the provision cited, according to which 'protection may only be granted to
the expression; they are not covered by the protection of discoveries, ideas, procedures,
methods and principles of operation and mathematical concepts. The work is subject to
copyright from the moment it is determined, even if it has an incomplete form, and the
creator is protected regardless of any formalities (Art. 1 (3) and (4)). In Art. 4 pr. aut. we
find exemptions from protection related to specific products of the human intellect.
According to the aforementioned provision, they are not subject to copyright: normative

1 Dz.U. of 2017, item 880, as amended, hereinafter referred to as pr. aut.
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acts or their official projects; official documents, materials, signs and symbols; published
patent or protection descriptions; simple press information.

The doctrine generally conforms to indicating the following (necessary) features that
allow a given product of the intellect to be considered a work within the meaning of
copyright law:

1. amanifestation of creative activity;
2. individual character;
3. establishing in any form?2,

In the literature on copyrights, the problem of defining the subject of protection
resounds with time and again. For example, it is pointed out that “the concept of a work
has been blurred, devaluation of copyright law, limitation of not only creative freedom,
but also the freedom of economic activity by creating numerous copyright monopolies*3,

While developing the problem of protection of the insurance product in copyright, it
should be emphasized that for this purpose an analysis should be carried out that takes
into account different aspects and layers of this product, in particular in the context of the
creation of this type of product®*.

In the judgment of February 3, 2017 (11 CSK 400/16), the Supreme Court stated that
the development in the form of a draft insurance package (instructions for this package)
may be a work within the meaning of art. 1 point 1 pr. aut., if it has been preserved, exhibits
creative elements and has individual features. The creative (original) nature of this study,
the task of the court, manifests itself in a creative combination of insurance products,
which are their specific selection and compilation, creating a special, simplified and
completely new tariff for them and giving the package.

On the other hand, the Szczecin Court of Appeal in the judgment of 11 February 2016
(I ACa 722/15) recognized that the innovative idea of combining two different types of
insurance into one package with a new method of pricing and service (final draft insurance
package) is a work in meaning of art. 1 of the above-mentioned Act. The justification of
the verdict indicated, among other things, the innovative idea of combining two different
types of insurance into one package with a new method of pricing and service, which in
the period covered by the dispute was quite a new proposal, although the technical
combination of insurance in packages was previously known.

The decisions referred to seem to broaden the catalog of works protected by copyright,
such as the insurance package, the insurance project, which, in the broad sense of the term,
may be a component of the so-called insurance product. However, it should be noted, that
a liberal approach to the broad range of recognition of the characteristics of individual
creativity is present not only in the jurisprudence of Polish courts, but also in other
countries. It can also be seen in the approach of the EU Court of Justice. J. Barta,
R. Markiewicz indicate that the reason for this state of affairs may be the sense of justice
of persons applying the law, which suggests that some results of human work should be

12 See W. Machata, Utwor. Przedmiot prawa autorskiego, Warszawa 2012, s. 121.
13 K.Jasinska, Glosa do wyroku SN z 27.2. 2009 r. , Lex /el. 2009.
14 D. Sokotowska, "Produkt ubezpieczeniowy" jako przedmiot prawa autorskiego, Wiadomosci
Ubezpieczeniowe 3/2013, s. 84 i n.
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protected due to the effort put in, in particular when other legal instruments of such
protection in a manner sufficient do not provide®®.

At this point, it is worth considering briefly the consequences of such an approach for
the development of insurance distribution. Lowering the level of creativity required by
courts for including a given product of the human mind with copyright protection results
in the fact that private benefits for the copyright holder (and often it will not be the creator
himself) do not correspond to social benefits. The so-called privatization of knowledge
can lead to serious distortions of freedom of competition. In the case of works with a
negligible level of creativity and individuality, the cost of legal protection significantly
outweighs the benefits of its implementation, which is why the recently observed trend of
extending copyright protection towards information protection should be considered an
economically inefficient solution that in a wider perspective may limit the development
of the insurance market and seriously impede the free flow of insurance brokerage
services. For this reason, such an approach to the copyright protection of insurance
products should be assessed negatively as not conducive to the development of insurance
distribution.

5. THE ROLE OF THE TRADEMARK IN INSURANCE DISTRIBUTION

Information has become a strategic resource that seriously affects the process of
market communication. Changes in the economic reality, in particular emerging with the
development of technology, new forms of communication determine that the trademarks
start to operate differently on the market, and therefore also begin to perform new
functions in the market. In the light of the need to protect information, a trademark appears
as a tool of market communication protected by a subjective exclusive right, which law is
the most complete form of authority over good. In the field of marketing communication,
the entrepreneurs, along with the classic promotion tools, are increasingly focusing on
instruments that enable the transmission of information about features that significantly
differentiate their offer from the competition. Among them, the trademark plays a special
role as an important element of visual communication creating the image of the company.
In the case of insurance activity, a trademark may act as a kind of "packaging" for services.
For this reason, it is worth paying some attention to this subject.

In the light of the Polish Industrial Property Law?®, a trademark can be any sign that
can be represented graphically if the sign is suitable for distinguishing the goods of one
company from the goods of another company. The trademark may be, in particular, word,
drawing, ornament, color composition, spatial form, including the form of the good or
packaging, as well as a melody or other sound signal (Art. 120 p.w.p.)

A trademark is a sign capable of distinguishing the goods or services of one enterprise
from those of other enterprises. Its origin dates back to ancient times when craftsmen
reproduced their signatures, or “marks”, on their artistic works or products of a functional
or practical nature. Over the years, these marks have evolved into today’s system of
trademark registration and protection. Trademark may be a word, letter, symbol (logo),

15 J. Barta, R. Markiewicz, w: System prawa prywatnego, t. 13, Prawo autorskie, Warszawa 2007,
s. 18.
16 The Act of 30.06. 2000, Text of the unit Dz. U. of 2013, item 1410, hereinafter abbreviated to

p.W.p.
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number, colour, shape or, where the legislation of the country so allows, sound or smell,
or a combination of one or more of these elements.

A word mark is represented using words, letters, numbers or any other characters that
can be typed. A figurative mark is represented using pictures, graphics or images. A
figurative mark may also consist of verbal elements in a non-standard font or in colour. A
three-dimensional mark is represented using a three-dimensional shape, such as the actual
product or its packaging. Colour per se marks offer protection to one or more colours,
regardless of any specific shape or configuration. What is protected is the shade of the
colour or colours and, if there is more than one colour, the ratio in which the colours are
arranged. If the representation contains other matter, such as words or images, it is a
figurative mark rather than a colour per se mark. Sound marks can consist of any sound,
music or jingle. Movement or animated marks consist of different sequences and contain
animation. These marks can be represented graphically by showing the different
sequences of the movement, accompanied by a detailed description explaining the
animation. Other marks include holograms, position marks and tracer marks. Holograms
are particularly difficult to represent graphically, as a paper representation does not allow
the image to change as it would naturally on holographic paper. Position marks are signs
positioned on a particular part of a product. The aim is to protect the placement of the
mark on the product, so a description detailing the positioning is essential. Tracer marks
consist of coloured lines or threads applied to certain products.

From a marketing perspective, a well-designed trademark should be inherently
distinctive, be easy to memorize and pronounce, fit the product or image of the business,
have no legal restrictions, and have a positive connotation.

A trademark must be distinctive instead of descriptive, affixed to the item sold, and
registered with the appropriate authority to obtain legal ownership and protection rights.
The requirement; that a mark must be distinctive, addresses a trademark's capacity for
identifying and distinguishing particular goods as emanating from one producer or source
and not another. The distinctiveness should be assessed according to the perception of the
average consumer of the goods or services in question.

Trademark protection ensures that the owners of marks have the exclusive right to use
them to identify goods or services, or to authorize others to use them in return for payment.
The period of protection varies, but a trademark can be renewed indefinitely upon payment
of the corresponding fees. Trademark protection is legally enforced by courts that, in most
systems, have the authority to stop trademark infringement. In a larger sense, trademarks
promote initiative and enterprise worldwide by rewarding their owners with recognition
and financial profit. Trademark protection also hinders the efforts of unfair competitors;
such as counterfeiters, to use similar distinctive signs to market inferior or different
products or services'’. The traditional and most important function of trademarks is the
individualization of the origin of goods and services. In carrying out this function, the
mark indicates to customers that all goods bearing the trademark come from a specific
company. At the same time the mark distinguishes traded goods from each other.
Protecting the functions distinguishing the goods is of fundamental importance from the
point of view of eliminating the possibility of misleading the public as to the origin of
goods, including their quality. The differentiating derivative function is a function
guaranteeing the mark which consists in the fact that it shall provide information to

17 http://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf, pp. 10.
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customers that all goods bearing the mark have the same quality. The trademark also
serves as a very important function of advertising, encouraging customers to purchase
specific goods (services) of the designated mark, thus it affects the business decisions of
customers, who are often willing to pay more for a product just because it is marked with
a specific, usually renowned trademark. As an instrument of communication with
customers and key marketing and advertising tool, the trademark may be essential from
the point of view of the goods which are popular among customers and which is reflected
in the income of the company, its value and competitive position in the market.

Performing these functions affects the interests of the following entities: businesses
using the trademark, consumers and the state. The entrepreneur uses the mark to convey
information to potential consumers that all equally marked goods come from his business
undertaking. Thanks to the mark, consumers can find the same type of products with the
expected properties among the many goods. From the point of view of the state, as a
spokesman for the interests of society, the use of the trademark is a stimulator of economic
development®8,

From the point of view of the subject taken in the article, it should be pointed out that
for the protection of insurance activities using signage for which an exclusive subjective
right is granted, the best service is the institution of the service mark, designated for
signing services listed in Class 36 of the Nice Classification. In the classification text,
these services are referred to as insurance, possibly as insurance consultancy or insurance
information. In the classification explanations that provide guidance to users, insurance
services are referred to as: "services related to insurance, such as services provided by
agents or brokers dealing in insurance, services provided to insured persons and services
related to the conclusion of contracts"!®,

The trade mark (service mark) is therefore a tool for market communication between
the seller and the buyer of the goods (services). Trademark (service mark) is more and
more often identified with the image of goods or services, understood as the image of the
buyer about what they can gain by deciding to buy goods (services) covered by the sign.
There is a clear relationship between the sign and the buyer, based on trust, reducing the
risk of purchase, simplifying the selection process, saving time.

The need to protect service marks comes from the Paris Convention, although the
Convention leaves Member States free to choose a protection model. According to the
regulation of the Industrial Property Law, in accordance with art. 120 par. 3 point 1 p.w.p.,
whenever the Act refers to trademarks, they also mean service marks. In the light of the
aforementioned provision, it seems that the legislator strives to equate the protection of
the service mark with the protection of the trademark. However, it should be noted that
there are differences between these categories of designations, which in the first place are
conditioned by the different nature of the object of protection. The basic difference is due
to the fact that in the case of a service mark, we do not have a sign substrate, because the
service, unlike the goods, is an intangible being.

18 R. Skubisz, Znaki towarowe. Ewolucja przedmiotu ochrony prawnej, s. 7(eng: Trademarks. The
evolution of the subject of legalprotections. 7, available on line http://www.uprp.pl/uprp/_
gAllery/15/50/15507/Znaki_towarowe._Ewolucja_przedmiotu_ochrony_prawnej_-prof._dr_
hab._Ryszard_Skubisz_UMCS.pdf

19 http://iwww.uprp.pl/uprp/_gAllery/25/30/25306/klasyfikacja_9 edycja_wskazowki.pdf.
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Therefore it can be concluded that the insurer communicates with the insured by
providing him with relevant information regarding insurance services. It should be added
that the communication process itself is actively involved in the subconsciousness of
buyers who make the selection decision, as a result of which the perceived features of the
service are not necessarily objective. The trade mark (service) communicates with the
recipient through the features found in the mark itself as well as through specific market
activities and marketing activities undertaken by the authorized entity. It is worth noting
that in the financial services sector, including insurance, serious, and often spectacularly,
entire visual identity systems are used that are meant to serve as a ""packaging" for services.
In these systems, trademarks play a strategic role.

CONCLUSION

The success on the insurance market in today's information society is primarily
determined by information and the right strategy to protect it. The protection of intellectual
property also plays an increasingly important role in the development of the insurance
market. The article shows that while copyright protection of insurance packages
contributes to excessive monopolisation, trademark protection may prove to be an
effective tool for the policyholder to communicate with the insured.

The course of this communication is shaped by the person authorized to the trademark

primarily through specific marketing interactions that evoke specific ideas about the
commodity, service and enterprise. The object of this message contained in the trademark
is information about the source of origin of the good or service, its quality, other types of
imaginations and associations. In the case of insurance services in the process of
communication with the recipient, the activities undertaken by the authorized entity to
perpetuate the sign in the recipients' awareness become extremely important. Complicated
and costly marketing strategies from a legal perspective deserve protection, and this
indirectly can be achieved through the right to a trademark. The content of the trademark
right defines the area of possible interference of a third party authorized to use the mark
in certain legal forms.
In the light of economic analyzes, it can be simply stated that a trademark, as a signal of
quality, reduces the costs of seeking by a customer the goods (services) he desires. Thus,
it makes it easier for him to make a purchase decision in a situation where the buyer does
not have full market information. Therefore we can conclude that the trademark allows
the insurer to build a reputation, which means that its assurances, especially in advertising
and other promotional activities, become credible. In addition, it enables distinguishing
the service, consolidating a positive image, which also facilitates launching new services
on the market.

The use of trademarks by the insurer is helpful in the production of a special value
called "reputation™ (source of value added) on the one hand, and on the other hand, the
phenomenon of "clientele".
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Zmluva o dod4avani digitalneho obsahu alebo sluzieb®

Contract for the Supply of Digital Content and Services

Abstrakt

Technologicky vyvoj a postupna digitalizacia coraz SirSieho spektra cinnosti zapricinili
potrebu vytvorenia jednotného digitalneho trhu a jeho zahrnutia do existujiiceho systému
vaiitorného trhu EU. Osobitosti spojené s pésobenim jednotlivych zloziek digitaIneho trhu
vSak vyzZaduju osobitny pristup zdakonodarcu pri prijimani pravnej upravy. Jednou
z oblasti, ktoru Komisia povazuje za potrebné legislativne upravit, su urcité aspekty
zmluvy 0 dodavani digitdlneho obsahu alebo sluzieb, a to najmd vo vztahu k povinnostiam
a zodpovednosti jednej zo zmluvnych stran — dodavatela, ktorych preskumanie je
predmetom tohto prispevku.
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Abstract

Technological development and continuing digitalization of the wide spectrum of
activities resulted in the need to create a digital single market and to incorporate it into
the existing internal market of the EU. The specificities of the different elements of the
digital market require individual approach of the legislator in adopting the necessary
legislation. One of the issues that need to be regulated according to the Commission are
the relevant aspects of the contract for the supply of digital content or services,
particularly with regard to obligations and liability of one of the parties to the contract —
supplier, examination of which is the subject of this paper.
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1 Tento prispevok vznikol v ramci rieSenia grantovej ulohy APVV-14-0598 “Elektronizacia v
podnikani s akcentom na pravne a technické aspekty”.
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UVOD

Vytvorenie podmienok pre tuspe$né fungovanie cezhranicného elektronického
obchodu je jednou z hlavnych priorit Komisie vymedzenej v I. pilieri Stratégie pre
jednotny digitalny trh v Eurépe (COM/2015/0192 final). Jednym z hlavnych problémov,
ktoré Komisia identifikovala v tejto oblasti, st rozdiely vo vnutroStatnych pravnych
upravach spotrebitel'ského zmluvného prava a absencia jednozna¢nych pravidiel
vztahujlcich sa na upravu zmliv o dodavani digitalneho obsahu a digitalnych sluzieb.
V doésledku uvedeného podniky znasaju dodatoéné naklady vyplyvajace z potreby
prisposobenia sa jednotlivym vnutro$tatnym upravam, resp. Celia pravnej neistote
Vv pripade absencie relevantnej Gipravy.

Odstranenie uvedenych prekazok by mala zabezpecit harmonizacia ur¢itych aspektov
zmluv na dodévanie digitalneho obsahu alebo sluzieb na eurdpskej trovni, ktorou by sa
malo predist pravnej fragmentacii vznikajucej v dosledku prijimania osobitnych
vnutro§tatnych pravidiel v kazdom ¢lenskom $tate. Navrhovana tprava v tejto oblasti bola
Komisiou zhrnutd do Ndvrhu Smernice Eurdpskeho parlamentu a Rady o urcitych
aspektoch tykajucich sa zmliv o doddavani digitilneho obsahu (COM(2015) 634 final)
(d’alej len ,,Navrh). Na tvod povazujeme za potrebné poukdzat’ na nevyhodu zvolenej
formy pravneho aktu, ktora spoc¢iva v jej zaviznosti len vo vztahu K vysledku, ktory sa
fou méa dosiahnut’. Vzniku pripadnych implementaé¢nych problémov z toho vyplyvajucich
by vSak vo vzt'ahu k spotrebitel'ovi malo zamedzit’ navrhované ustanovenie tejto smernice
upravujuce Groveni harmonizacie, podl'a ktorého ,,clenské stdty neponechajii v platnosti
ani nezavedu ustanovenia, ktoré sa odchyluji od ustanoveni tejto smernice, vrdtane
prisnejsich ¢i menej prisnych ustanoveni, ktoré zabezpecuju odlisnu uroven ochrany
spotrebitela (Cl. 4 Navrhu). Komisia uvedenym sleduje dosiahnutiec maximalnej
harmonizacie, ktord sa vSak bude vztahovat vyluéne na konkrétne otdzky upravené
v predlozenom néavrhu, ktorého ciel'om nie je komplexne upravit’ vSetky aspekty zmluvy.
Rozhodnutie o0 prijati osobitnej upravy alebo analogické aplikovanie relevantnych
ustanoveni vnutrostatneho prava vo vztahu k aspektom zmluvy Navrhom neupravenym,
ktorymi su najmd otazky vSeobecného zmluvného prava, st prenechané na jednotlivé
Clenské staty. BlizSie sa sledovanej tirovni harmonizacie nebudeme venovat z dévodu
povoleného rozsahu prispevku.

Predmetom tohto prispevku je vymedzenie zmluvy o dodavani digitadlneho obsahu
alebo sluzieb a preskumanie relevantnych aspektov Navrhu, a to konkrétne povinnosti
a zodpovednosti dodavatela a nadvdzne prostriedkov napravy, ktoré ma spotrebitel
k dispozicii v pripade nesplnenia povinnosti dodavatel’a, s ich si¢asnym porovnanim s
existujucou vnutrostatnou Gpravou omeskania dlznika a zodpovednosti za vady.

Podrobni pravnu analyzu Navrhu spracovala Vyskumna sluzba Eurdpskeho
parlamentu?, ktora sa zaoberala jednotlivymi aspektmi navrhu, a to najmé vo vztahu ku
kritériu suladu ako aj jednotlivym prostriedkom napravy, ktoré ma spotrebitel’
k dispozicii. Nadvézne bola tato téma spracovana aj v publikacii EU Internet Law (Giliker
P., Regulatin Contracts for the Supply of Digital Content: The EU and UK Response,
2017, Springer).

2 Dostupné tu: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2786966
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1. STRUCNA CHARAKTERISTIKA ZMLUVY

Zmluva o dodéavani digitdlneho obsahu alebo digitalnej sluzby (d’alej len ,,Zmluva‘)
nie je sucastou katalogu osobitnych zmluvnych typov vymedzenych v pravnych
poriadkoch jednotlivych Elenskych $tatov (s vynimkou Velkej Britanie). Tieto zmluvy st
preto spravidla uzatvarané ako tzv. nepomenované (inomindtne) zmluvy. Napriek absencii
legalnej definicie mozno zmluvu charakterizovat’ ako zmluvu, ktorou sa doddvatel
zavdzuje dodat’ spotrebitelovi digitalny obsah alebo digitalnu sluzbu, a spotrebitel’ sa
zavdzuje poskytnut dodavatelovi protiplnenie. Predmetné protiplnenie moéze spocivat
v uhradeni dohodnutej ceny (periazné protiplnenie), alebo vo forme poskytnutia osobnych
udajov spotrebitela (nepernazné protiplnenie). Navrh teda smeruje vyluéne k tprave
vzt'ahov medzi dodavatel'om a spotrebitelom — tzv. business to consumer transactions
(B2C).

Jednym zo spdsobov, ako moze zakonodarca reagovat’ na neustaly technologicky
vyvoj s cielom zabezpecit' aplikovatel'nost’ prijatej legislativy aj na skuto¢nosti, ktoré
nastant az v buddcnosti, je prijat’ technologicky neutralne definicie pojmov. V zmysle
uvedeného boli pojmy digitalny obsah a digitalna sluzba vymedzené v Navrhu vel'mi
akékol'vek data vytvarané a dodavané v digitalnej forme, napr. audiovizualne diela,
hudobné diela, hry, e-knihy alebo iné elektronické publikacie. Predmetné vymedzenie
zodpoveda ¢l. 2 (11) Smernice 2011/83/EU o pravach spotrebitelov, av§ak v zmysle
Preambuly (11) Navrhu by mal byt tento pojem chapany SirSie. Ak je vSak digitalny obsah
neoddelite'nou sucastou tovaru a jeho funkcie st podriadené hlavnym funkcidm tovaru,
je aplikacia Navrhu vylucena (tzv. ,,smart goods®). Je zaujimavé, ze takito vyznamna
limitacia nie je obsiahnuta v samotnom legislativnom texte Navrhu, ale v jeho Preambule
(11). Obdobne su zposobenia Navrhu vyluené otazky zodpovednosti suvisiace
S internetom veci.

Digitalnou sluzbou sa rozumie: ,,a) sluzba umoziujuca spotrebitelovi vytvdranie,
spracovanie alebo uchovavanie dat v digitalnej forme, alebo pristup k takymto datam,
alebo b) sluzba umoziujiica vymenu dat v digitilnej forme alebo akvkolvek inii interakciu
S datami v digitdlnej forme, ktoré uploaduje alebo vytvdra spotrebitel a ini pouzivatelia
tejto sluzby* (Cl. 2 (la) Navrhu smernice o uréitych aspektoch tykajucich sa zmlav
0 dodavani digitalneho obsahu (prvé ¢itanie) — vSeobecné smerovanie, 2017) (2015/0287
COD). Prikladom digitalnej sluzby je poskytovanie softvéru ako sluzby, napr. v prostredi
cloud computingu. Nadvézne je potrebné uviest, ze médium pouzité na prenos alebo
spristupnenie digitalneho obsahu alebo sluzby nie je rozhodujucim kritériom pre urcenie
aplikovatel'nosti pravnej Gpravy.

Vo vztahu k protiplneniu spotrebitela navrhovand tprava smeruje k tomu, aby
zaplatenie ceny za dodanie predmetu zmluvy nebolo vyluénou podmienkou pre uplatnenie
prislusnych ustanoveni upravujucich tento typ zmluvy. Ustanovenie nepenaznej formy
odplaty vyplyva zo suc¢asnej praxe subjektov pdsobiacich na digitdlnom trhu, ktoré v ¢oraz
vacSej miere vnimaji osobné tidaje ako hodnoty porovnatelné s hodnotou perazi,
S ktorymi moézu nakladat’ a vyuzivat' ich na obchodné ucely po splneni prislusnych
pravnych poziadaviek vymedzenych najmé v pravnej Gprave ochrany osobnych udajov
(Nariadenie (EU) 2016/679) a stkromia (Smernica 2002/58/ES).

Predmetna pravna uprava by sa vSak v pripade poskytnutia nepenazného protiplnenia
mala vztahovat’ vyluéne na zmluvy, na zéklade ktorych dodavatel Ziada a spotrebitel’
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aktivne poskytuje dodavatelovi osobneé udaje. Osobné tdaje, ktorych spracovanie je
nevyhnutné na plnenie zmluvy (napr. pri poskytnuti udajov o geografickej polohe
uzivatela za ucelom zabezpecenia fungovania mobilnej aplikacie, ktorej ucelom je
zobrazenie mapy trasy vyhl'adanej uzivatel'om) alebo inych pravnych poziadaviek (napr.
na identifikacné ucely), bez ich dalSiecho spracovania spdsobom nezlucitelnym
suvedenym ucelom nemozno povazovat za protiplnenie v zmysle Navrhu. Obdobne
poskytnutie inych iidajov nevyhnutnych na zabezpecenie suladu digitalneho obsahu so
zmluvou alebo na splnenie pravnych poziadaviek, ktoré dodavatel’ nepouzije na komeréné
ucely, nie je protiplnenim.

2. POVINNOSTI DODAVATELA?3

Vyznamnym prinosom Néavrhu je konkrétne vymedzenie hlavnych povinnosti
dodavatel’a pri dodani digitalneho obsahu alebo sluzby spotrebitelovi a ich Specifikacia.
Mame za to, Ze osobitny charakter digitadlneho obsahu a sluzieb vylucuje pripadnu
analogicku aplikaciu ustanoveni vnutrostatneho prava upravujucich vztahy obsahom
a ucelom najblizSie danej problematike.

2.1. Povinnost’ dodat’ digitalny obsah alebo sluzbu

Zakladnou povinnostou dodavatela ustanovenou Navrhom je povinnost dodat
digitalny obsah alebo digitdlnu sluzbu spotrebitelovi bezodkladne po uzatvoreni zmluvy,
ak sa zmluvné strany nedohodli inak. Névrh odlisne S$pecifikuje spdsob splnenia
dodavatel'ovej povinnosti pri digitdlnom obsahu a pri digitalnej sluzbe. Dodévatel si splni
svoju povinnost’ dodat’ digitdlny obsah v pripade, ak sa samotny digitalny obsah alebo
prostriedky, ktoré umoziuju pristup k nemu alebo jeho stiahnutie, dorucia priamo
spotrebitel'ovi alebo do fyzického alebo virtualneho priestoru, ktory si na tento ucel
spotrebitel’ zvolil. Povinnost’ dodavatel’a dodat’ digitalnu sluzbu je splnena, ak je sluzba
spristupnena do fyzického alebo virtudlneho priestoru, ktory si spotrebitel’ na tento ticel
zvolil. Navrh sacasne upresiuje, kedy nemozno povazovat' fyzicky alebo virtualny
priestor za priestor, ktory si spotrebitel’ zvolil, a to ak dodavatel' ma tento priestor pod
svojou kontrolou, ak je tento priestor s dodavatefom zmluvne prepojeny alebo ak si
spotrebitel’ predmetny priestor zvolil, avSak i§lo o jedini pontknuti moznost’ dodania zo
strany dodavatel’a. Mame za to, ze prinos uvedenej Gipravy spoc¢iva najmé v jednozna¢nom
vymedzeni spdsobu splnenia povinnosti dodavatelom, ktory je v pripade digitadlneho
obsahu a sluzieb $pecificky a preto moze v praxi spdsobovat’ problémy. Déraz je pritom
kladeny na vol'bu relevantného fyzického alebo virtudlneho priestoru spotrebitel'om podla
jeho preferencii.

Cl. 2 ods. 3 Navrhu pod pojmom dodavatel rozumie ,,kazdii fyzickii alebo pravnickii osobu bez
ohladu na to, ¢i je v sukromnom alebo verejnom viastnictve, ktord vo vztahu K zmluvam, na
ktoré sa vztahuje tato smernica, kond na ucely suvisiace so svojou obchodnou, podnikatel’skou,
remeselnou alebo profesijnou ¢innostou “.
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2.2. Povinnost’ dodat’ digitalny obsah alebo sluzbu v silade so zmluvou

Nadvézne je povinnostou dodavatela dodat digitalny obsah alebo sluzbu v sulade so
zmluvou. Sulad so zmluvou mozno urdit’ primdrne S prihliadnutim na obsah samotne;j
zmluvy, vo vztahu ku ktorému Navrh demonstrativne vymedzuje subjektivne poziadavky
na sulad, v zmysle ktorych digitdlny obsah alebo sluzba musia podla konkrétnych
okolnosti najma:

a) zodpovedat’ technickym vlastnostiam dohodnutym v zmluve (opis, mnozstvo,
kvalita, funk¢nost, kompatibilita, interoperabilita, vratane predzmluvnych
informacii, ktoré v sulade so smernicou 2011/83/EU tvoria neoddelitelnu sucast’
zmluvy);

b) zodpovedat’ uéelu pozadovaného spotrebitel'om, sktorym bol dodavatel
oboznameny v ¢ase uzavretia zmluvy a ktory tento akceptoval,

c) byt dodané so vSetkym prislusenstvom, pokynmi na pouzitie a asistenénymi
sluzbami zakaznikom, ak to ustanovuje zmluva; a

d) byt aktualizované, ak to ustanovuje zmluva.

Uvedené subjektivne poziadavky vychadzaju zo znenia samotnej zmluvy uzavretej
medzi dodavatel'om a spotrebitel'om, pri¢om sa na ne prihliada prednostne, zohl'adiiujic
pritom najmé zmluvnu slobodu stran. V pripade, ak zmluva neustanovuje dostato¢ne jasné
a zrozumitel'né kritéria, prihliadne sa na objektivne poziadavky na sulad, ktoré musia byt
splnené sucasne, a ktoré v§eobecne vymedzuju nalezitosti dodavaného digitalneho obsahu
alebo sluzby. Posledna verzia Navrhu pozaduje, aby digitalny obsah alebo sluzba:

a) boli vhodné na ucely, na aké by sa rovnaky typ digitalneho obsahu alebo sluzby
pouzival za beznych okolnosti, ato podla potreby (zohladnujiic predpisy
vnutrostatneho ako aj eurdpskeho prava, technické normy, a pri absencii
technickych noriem kédexy spravania platné pre dané konkrétne odvetvie);

b) boli poskytnuté s technickymi charakteristikami (mnozstvo, kvalita, funk¢énost’,
kompatibilita, vykonnost’ a pod.) beznymi pre pouzivanie digitalneho obsahu alebo
sluzby rovnakého typu, ktoré moze spotrebitel’ odovodnene ocakavat’;

c) boli dodané so vSetkym prisluSenstvom a navodmi na pouZitie, ktoré moze
spotrebitel’ odovodnene o¢akavat;

d) zodpovedali akejkol'vek skiSobnej verzii alebo ukazke, ku ktorej bol
spotrebitel'ovi poskytnuty pristup pred uzatvorenim zmluvy;

e) boli aktualizované podl'a potreby na zabezpecenie ich fungovania.

Osobitne upravenou poziadavkou na stlad je poZiadavka na zabezpecenie integracie
digitalneho obsahu alebo sluzby do digitalneho prostredia spotrebitela. Nespravna
integracia bude mat’ za nasledok nestilad so zmluvou so vznikom zodpovednosti na strane
dodavatela, ak digitalny obsah alebo sluzba boli integrované samotnym dodédvatel'om
alebo v ramci jeho zodpovednosti, alebo ak sice doslo k integracii zo strany spotrebitela,
avSak nespravnu integraciu zapriCinili nedostatky v pokynoch poskytnutych
dodavatel'om, pricom za takéto nedostatky sa budu povazovat’ netplné alebo nejasné
pokyny na instalaciu, ktoré by priemerny spotrebitel’ mohol povazovat’ za klamlivé.
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Dalsou $pecifickou poziadavkou je povinnost dodavatela zabezpecit, aby digitdlny
obsah alebo sluzba neporusovali Ziadne pravo tretej strany, ato najmi vo vzt'ahu
K pravam duSevného vlastnictva, ktoré brania vo vyuZzivani predmetu zmluvy. Uvedena
poziadavka vychadza zo skutocnosti, Ze stilad by sa nemal vztahovat’ len na vecné, ale aj
na pravne nedostatky, nakolko ,prdva tretej strany mozZu spotrebitelom ucinne
zabranovat vo vyuzivani digitalneho obsahu alebo niektorych jeho prvkov podla zmluvy,*
ked’ze ,pravne nedostatky su obzvlast doélezité pre digitalny obsah, ktory uz svojim
charakterom podlieha pravam dusevného vlastnictva*“ (Preambula (31) Navrhu).

Je potrebné konstatovat, ze takto vymedzeny subor povinnosti dodavatela
zabezpe€uje pravnu istotu jednak pre spotrebitelov, ¢o by malo viest' k zvySeniu ich
dovery pri objednavani digitalneho obsahu alebo sluzby online, ako aj pre dodavatelov,
ktorym bude v zmysle tychto povinnosti zrejmé, ako maju postupovat’ pri dodavani
digitalneho obsahu alebo sluzby ana ¢o maju prihliadat, aby bol zabezpeéeny silad
predmetu dodania so zmluvou. Mame za to, Ze v porovnani so su¢asnou neexistujiicou,
resp. nejasnou pravnou Upravou, konkrétne ustanovenie povinnosti dodavatela
jednoznacne ul'ah¢i uskutocnenie dodania predmetu zmluvy spotrebitel’ovi.

3. ZODPOVEDNOST DODAVATELA A PROSTRIEDKY NAPRAVY

Zodpovednost dodavatela vyplyva zjeho vy$Sie vymedzenych zakladnych
povinnosti a spo¢iva v zodpovednosti za nedodanie digitalneho obsahu alebo sluzby, ako
aj v zodpovednosti za akykol'vek nestlad dodaného digitdlneho obsahu alebo sluzby so
zmluvou. Podla okamihu dodania bude dodavatel' v zmysle Navrhu zodpovedny za
nesulad, ktory:

a) existuje v case dodania, ak zmluva ustanovuje jediné dodanie alebo sériu
niekol’kych dodani (napr. jednorazové stiahnutie zaktipenej elektronickej knihy);

b) vznikne pocas trvania zmluvy, ak zmluva ustanovuje nepretrzité dodavanie pocas
ur¢itého obdobia, a to za akykol'vek nestlad, ktory sa prejavi pocas trvania zmluvy
(napr. pri poskytovani pristupu k databaze, pri poskytovani antivirusového
softvéru na urc¢ita dobu a pod.).

3.1. Porusenie povinnosti dodat’ digitalny obsah alebo sluzby

PoruSenie povinnosti dodat’ digitalny obsah alebo sluzbu spotrebitel'ovi je zavaznym
zlyhanim dodavatel’a, v pripade ktorého by mala byt spotrebitel'ovi poskytnuta adekvatna
ochrana a prostriedky na dosiahnutie napravy. Navrh v tomto pripade ustanovuje jediny
prostriedok napravy, ktory ma spotrebitel’ k dispozicii, ato prdvo ukoncit' zmluvu.
K ukonceniu zmluvy dochadza vyhlasenim spotrebitela, v ktorom dodavatelovi oznamuje
SVoje rozhodnutie ukoncit' zmluvu. Spotrebitel’ je v zmysle Navrhu opravneny ukoncit’
zmluvu okamzite v dvoch pripadoch, a to ak:

a) doslo k dohode alebo z okolnosti uzatvorenia zmluvy jednoznaéne vyplyva, ze
spotrebitel’ ma zdujem o dodanie v konkrétnom ¢ase, pricom do tohto ¢asu nedoslo
k dodaniu; alebo

b) z vyhlasenia dodavatel'a alebo z okolnosti je zrejmé, Ze dodavatel digitalny obsah
alebo sluzbu nedoda.
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V ostatnych pripadoch bude spotrebitel opravneny ukoncit zmluvu az po
predchadzajucej vyzve dodavatela na dodanie predmetu zmluvy. Spotrebitel’ sa modze
S dodavatelom dohodniit’ na dodatocnej lehote pre dodanie predmetu zmluvy, no
v uréitych situacidch bude spotrebitel opravneny pozadovat bezodkladné dodanie.
Uvedené vyplyva zo skutoCnosti, ze digitalny obsah alebo sluzby sa dodavaju v digitalnej
forme, dodanie ktorej spravidla nevyzaduje urcenie dodato¢ného Casu, ale je mozné
okamzite.

Uvedené rieSenie mozno prirovnat’ k tiprave omeskania dlznika podla prislusnych
ustanoveni zakona ¢. 40/1964 Zb. Obciansky zakonnik. Vzhladom na skutoénost, ze
dodavatel’ nedodal digitalny obsah alebo sluzbu, tzn. neposkytol plnenie riadne a v¢as, je
v omeskani. Spotrebitel’ (v pozicii veritel'a) poskytne dodavatel'ovi primeranti lehotu na
splnenie, pricom ak tento ,nespini ani v dodatocnej primeranej lehote poskytnutej mu
veritelom, ma veritel pravo od zmluvy odstupit* (§ 517 ods. 2 OZ). Obdobne ako Navrh,
§ 518 OZ ustanovuje pripad zruSenia zmluvy od zaciatku v pripade, ak bol zmluvne
uréeny presny ¢as plnenia a zo zmluvy alebo z povahy veci vyplyva, Ze na oneskorenom
plneni nemdze mat’ veritel' zdujem. Napriek urCitym odli§nostiam mozno navrhovanu
upravu charakterizovat’ ako takmer totoznu s vnitrostatnou upravou omeskania dlznika
podl'a OZ, kde odlisnosti vyplyvaji z potreby jej prispdsobenia vo vztahu k predmetu
zmluvy, tzn. vo vzt'ahu k dodaniu digitalneho obsahu alebo sluzby.

3.2. Porusenie povinnosti dodat’ digitalny obsah alebo sluzby v stilade so
zmluvou

Zodpovednost’ dodavatel'a za dodanie digitalneho obsahu alebo sluzby v sulade so
zmluvou mozno prirovnat’ k uprave zodpovednosti za vady podla § 499 a nasl. OZ.
Podstata zodpovednosti za vady spociva v zodpovednosti toho, kto prenechal inému vec
za odplatu (dodavatel’, ktory prenechal digitalny obsah alebo sluzby za thradu ceny alebo
za poskytnutie osobnych udajov), za to, ze vec ma v Case plnenia vlastnosti vyslovne
vymienené alebo obvyklé, Ze ju mozno pouzit’ podl'a povahy a t¢elu zmluvy alebo podl'a
toho, ¢o ucastnici dojednali, a Ze vec nema pravne vady (subjektivne a objektivne
poziadavky na sulad). OZ rozliSuje prostriedky napravy pri zodpovednosti za vady podla
charakteru samotnej vady. Ak ide o0 neodstranitelni vadu, pre ktori nemozno vec
pouzivat’ dohodnutym spdsobom alebo riadne, je nadobtdatel opravneny domahat’ sa
zru$enia zmluvy. V opacnom pripade bude nadobudatel opravneny pozadovat bud’
primeranu zlavu z ceny, vymenu, alebo opravu alebo doplnenie toho, ¢o chyba. Navrh
rozliSuje pri zodpovednosti za nestlad tri podobné alternativne prostriedky napravy, ktoré
ma spotrebitel’ k dispozicii, a to uvedenie digitdlneho obsahu alebo sluzby do stladu
(obdobné ako oprava alebo doplnenie toho, ¢o chyba), primerané zniZenie ceny a
ukoncenie zmluvy, ktoré moze spotrebitel’ vyuzit’ za podmienok ustanovenych Navrhom.

Narok na uvedenie digitalneho obsahu alebo sluzby do suladu je prvou moznostou,
ktoru by mal spotrebitel’ prednostne vyuzit. Spotrebitel'ovi toto pravo nepatri len v dvoch
pripadoch, a to ak uvedenie do suladu neprichadza do tvahy z dévodu existencie
faktickych alebo pravnych prekazok, alebo ak by to dodévatel'ovi sposobilo neprimerané
naklady vzhladom na okolnosti situacie (s prihliadnutim na zévaznost’ nesuladu a na
hodnotu digitdlneho obsahu alebo sluzby pri absencii nesuladu). V pripade, ak sa
spotrebitel’ rozhodne tento prostriedok népravy vyuzit, dodavatel’ bude povinny uviest’
digitalny obsah alebo sluzbu do stladu, ato v primeranej lehote potom, ako bol
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0 rozhodnuti spotrebitel’a informovany, bezodplatne a bez spésobenia zavaznych tazkosti
spotrebitel'ovi pri zohl'adneni povahy a ucelu digitadlneho obsahu alebo sluzby.

Druha moznost” spotrebitel'a spociva v dvoch jeho pravach, a to v prdave na zniZenie
ceny alebo v prdve na ukoncenie zmluvy. Spotrebitel’ je opravneny pozadovat’ nalezité
zniZenie ceny, avsSak len v pripade, ak bol digitalny obsah alebo sluzba dodanad za
protiplnenie spocivajice v zaplateni ceny. Sucasne Navrh ustanovuje pozZiadavku
umernosti, podla ktorej znizenie ceny musi byt timerné zniZzenej hodnote dodaného
digitalneho obsahu alebo sluzby, v porovnani s hodnotou, ktortl by digitalny obsah alebo
sluzby mali, ak by boli v stilade so zmluvou.

Podmienkou pre vyuzitie prava na ukoncenie zmluvy v pripade dodania digitalneho
obsahu alebo sluzby za protiplnenie spoc¢ivajice v zaplateni ceny je skutoénost’, Ze zisteny
nestlad nie je zanedbatelny; zanedbatel'nost’ nestiladu bude povinny preukazat’ samotny
dodavatel’, na ktorom spoc¢iva dokazné bremeno.

Pravo na znizenie ceny a pravo na ukoncenie zmluvy prislichaju spotrebitel'ovi
v zmysle Navrhu v ktoromkol'vek z uvedenych pripadov:

a) uvedenie digitalneho obsahu alebo sluzby do stladu nie je mozné alebo primerané;

b) dodavatel' neuviedol digitalny obsah alebo sluzby do suladu v stilade s vyssie
spomenutymi poziadavkami;

) nesulad sa prejavi napriek snahe dodavatel'a zabezpecit’ stilad so zmluvou;

d) nesulad ma taky zavazny charakter, Ze odovodiiuje okamzité zniZenie ceny alebo
ukoncenie zmluvy;

e) dodavatel’ vyhlasil alebo je to zrejmé vzhl'adom na okolnosti, ze digitalny obsah
alebo sluzby nebudu uvedené do suladu v primeranej lehote alebo bez sposobenia
zavaznych tazkosti spotrebitel'ovi.

V pripade, ak bol digitalny obsah alebo sluzby poskytované pocas urc¢itého casového
obdobia a nie jednorazovo, spotrebitel’ by mal byt opravneny vypovedat’ iba ast’ zmluvy,
ktora zodpoveda ¢asu, v ramci ktorého nebol digitalny obsah alebo sluzby poskytované
v stlade so zmluvou. Takéto ¢iastocné ukoncenie zmluvy vSak nebude prichadzat’ do
uvahy v pripade, ak spotrebitel’ poskytoval dodavatel'ovi ako protiplnenie vlastné osobné
udaje, nakolko nepeniazné protiplnenie nemozno tymto spésobom rozdelit. Obdobne,
v pripade vyuzitia prava na zniZenie ceny, bude sa zniZenie ceny uplatinovat’ vylu¢ne na
obdobie, pocas ktorého nebol dodany digitalny obsah alebo sluzby v sulade.

Mame za to, ze navrhovana pravna Uprava prostriedkov napravy v pripade nestladu
zodpoveda vSeobecnej pravnej uprave zodpovednosti za vady. Vzhl'adom vSak na potrebu
prihliadnut’ na Specificky charakter digitdlneho obsahu a sluzieb je takato vSeobecna
uprava nedostacujlica ana odstranenie pravnej neistoty je potrebné tuto upravu
podrobnejsie rozpracovat’ a Specifikovat’ opravnenia a povinnosti dotknutych subjektov
tak, ako to ustanovuje predlozeny Navrh.

3.3. Zodpovednost’ za §kodu

Napriek povodnym uvaham o potrebe upravit zodpovednost dodavatela za
hospodarske $kody sposobené spotrebitelovi v jeho digitdlnom prostredi, sa od tejto
myslienky v sucasnosti upustilo. Pravna Gprava naroku spotrebitel’a na ndhradu Skody sa
ponechava na vnutrostatne pravo jednotlivych Clenskych §tatov, ktorych tlohou bude
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ponechat’ si alebo nanovo upravit zodpovednost’ dodavatel’a za Skodu, s prihliadnutim na
Specifikd vyplyvajuce zo zodpovednosti za nedodanie digitalneho obsahu alebo sluzby
a zo zodpovednosti za ich nedodanie v stilade so zmluvou.

ZAVER

Predmetom prispevku bolo preskiimanie navrhovanej pravnej Gpravy vo vztahu
k zmluve o dodavani digitalneho obsahu alebo sluzieb. Vzhl'adom na skuto¢nost’, Ze
Navrh predlozeny Komisiou nemozno povazovat' za finalny a prislusna uprava v iom
obsiahnuta bude podrobena d’alsiemu preskimaniu, ¢o mdze vyustit' do jej pripadnych
zmien, povazujeme za potrebné uviest, Ze pri spracovani tejto problematiky sme
vychadzali z poslednej zverejnenej verzie Navrhu z 1. juna 2017. Praca sa zameriavala
najmé na preskimanie zodpovednosti dodévatel’a za nedodanie predmetu zmluvy alebo
za dodanie predmetu zmluvy v rozpore so zmluvou, a to najmé vo vztahu k ustanovenym
prostriedkom napravy prislichajucim spotrebitelovi, ktoré boli nésledne porovnané
S relevantnou Upravou, ktora by mala byt podl’a ndsho ndzoru v stcasnosti aplikovana vo
vztahu k tymto institGitom. Mame za to, Ze prijatie osobitnej pravnej Upravy vo vztahu
k tejto problematike je nevyhnutné vzhl'adom na problémy, ktoré vznikajh pri uzatvarani
takychto zmlav v praxi, ako aj na odstranenie pravnej neistoty podnikov a spotrebitel'ov
sposobenej absenciou relevantnej pravnej upravy, ktora brani dal§iemu rozvoju
elektronického obchodu a tym aj digitadlneho hospodarstva Eurdpskej unie. Je preto
nevyhnutné, aby bol cely proces prijimania navrhovanej upravy urychleny, ked’ze prvy
navrh smernice bol predstaveny uz v roku 2015, a doposial’ nedoslo k dohode o jeho
finalnej verzii.
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Abstrakt

Cilem prispévku je zjistit, zda miize audit digitalnich sluzeb podporovany softwarovymi
moduly vyuzivajicimi prvky umélé inteligence napomoci lepsi detekci rizik. Digitalizace
procesu ve financnich sluzbach postupuje paralelné se zménami v zdakonné upravé
regulace. Prispévek analyzuje pravni upravu spojenou s pozadavky na audit, predevsim
na interni audit, na vybory pro audit a na externi audit digitalnich technologii ve
financnich sluzbach. Ve druhé casti analyzy autori s vyuzitim dostupnych publikaci
charakterizuji vybrané technologické trendy. Jako vyzkumnd metoda byla zvolena
komparace pravnich pozadavkii a publikovanych charakteristik softwarovych reseni.
Autori v zavéru uvadéji, ze jejich pozmnatky koresponduji s analyzami, které pozitivné
hodnoti prinos digitalizace sluzeb.

Klicova slova: Audit, interni audit, digitdlni technologie, financni sluzby, Fin-Tech

Abstract

The aim of the paper is to find out if a digital service audit supported by software modules
using artificial intelligence can help to better detect of risks. Digitization of processes in
financial services proceeds in parallel with changes in the statutory regulations. The
paper analyzes the legal regulations relating to audit requirements, in particular internal
audit, audit committees, and external auditing of digital technologies in financial services.

! doc. JUDr. Ing. Otakar Schlossberger, Ph.D. je prodékanem pro vyzkum a publikaéni ¢innosti
Fakulty ekonomickych studii Vysoké koly finan¢ni a spravni, a. s., Praha a vedoucim Katedry
finance.

Ing. Josef Budik, CSc. je odbornym asistentem Katedry finance Fakulty ekonomickych studii
Vysoké skoly finanéni a spravni, a.s. Praha.

Tento ptispévek by vytvofen v ramci projektu GACR “Nové zdroje systémového rizika na
finanénich trzich”, ¢islo projektu 16-215068S. Ptijemcem podpory a feSitelem je Vysoka skola
finan¢ni a spravni.

101



In the second part, the authors use the available publications to characterize selected
technological trends. As a research method, a comparison of legal requirements and
published characteristics of software solutions was chosen. The authors conclude that
their findings correspond to analyzes that positively assess the benefits of service
digitization.

Key words: Audit, Internal Audit, Digital Technology, Financial Services, Fin-Tech

JEL Classification: M42, K20, 030

UVOD

Rizeni rizik ve finanénich sluzbach prochazi v pribéhu let vyvojem. Od rizik
chéapanych vyslovené negativng, k soucasnému pojeti, ze k uspéSnému podnikani je nutné
podstupovat urCitou miru rizika. A stejn¢ jako podnikatelské pfilezitosti je také nutné
zvladat rizika a pochybeni. Pro dosazeni tohoto cile musi procesy auditu dosahovat
vysokého stupné objektivity ve svych nalezech a reportech. To predpoklada provedeni
nezavislych prizkumi riznych ¢innosti manazerd, nejen kontrolu finan¢nich vykaza.
Soucasti provéfovani je zjistovani shody se zavazné definovanymi procedurami,
politikami, a legislativou. Dal§i soucasti auditu, ptedev§im interniho auditu jsou
doporuceni pro zlepseni, identifikace ztratovych mist, neefektivnosti a také kontrola, zda
aktiva organizace jsou zajisténa proti kradezi, zpronevéie a dal§im operaénim rizikdm.

V soucasné dobé rizné finanéni instituce v¢. bank hledaji stidle nové produkty ¢i
sluzby, které¢ jsou zaloZeny na digitalizaci ¢i elektronizaci. Za pomoci vybranych
evropskych pravnich dokumenti (napi. PSD 2) vznikaji nové, tzv. Fin-Tech spolecnosti,
které se snazi prosadit novymi, sofistikovanymi sluzbami zalozenymi na vyuziti
elektronickych nebo digitalnich technologii.

Diskuse v ptedkladaném piispévku zdlraziiuje nutnost respektovat v internim auditu
informaénich a komunika¢nich systému postupy podle doporuceni Institutu internich
auditort a zakotvit je také a v regulaénich pravidlech.

1. VYCHODISKA A METODY

Za vyznamnou praci tykajici se teorie auditu lze povazovat publikaci Mautze a Sharafa
(Mautz, Sharf, 1961). Autoii ale v této praci poznamenavaji, je audit profesi, jejimz
zékladem je predevSim praxe. Diskutuji ale také jednotlivé koncepty ¢innosti auditu,
porozuméni ditkaztim z prubéhu auditniho procesu i komunikaci a vysledkli smérem k
zadavatelim auditu. Vénuji ale pozornost jen finan¢nimu auditu. Filozofii auditu se
zabyva Flint (Flint, 1988) a mimo jiné definuje zakladni stavebni kameny pro budovani
baze teorie auditu. Teorii auditu se vénoval Angling (Angling, 2006) a pouziva pojem
teoreticky systém, ktery lze rozdélit na teoretickou bazi, zakladni teoreticky systém,
aplikovanou auditni teorii a teorii managementu auditu. Obdobné jako ptevladajici
odborna literatura se bude i predkladana ptispevek tykat aplikované auditni teorie,
konkrétn€ na audit digitalnich finan¢nich sluzeb.

Efektim ze zavedeni nové regulace platebnich sluzeb se vénoval Schossberger
(Schlossberger, 2017), protoze pfi realizaci plateb miize dochéazet k situacim, které by mél
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analyzovat interni audit. Cervenka (Cervenka, 2017) se ze stejného diivodu zaméfil na
novu pravni upravu poskytovani a zprosttedkovani spotfebitelského tvéru. Legierska
(Legierska, 2017) diskutovala problém zdafovani sluzeb finan¢nich instituci.
Problematikou digitalizace ve vybranych oblastech se vénovali samotni autofi tohoto
prispévku (Schlossberger, 2016), (Schlossberger, Budik, 2017). Jednalo se napi. o
postaveni elektronickych a digitadlnich penéz nebo problematiku digitalizace v platebnim
styku. Problematice digitalizace a Fin-Techu vibec se vénuje napt. Staszkiewiczova
(Staszkiewiczova, 2018) a dalsi.

Tradi¢ni zplisob operaci finan¢nich instituci narusila digitalizace. Od posledni dekady
minulého stoleti si zvykame na digitalni hudbu a digitalni fotografii. Na zacatku tohoto
stoleti se objevila v komer¢ni nabidce a prosadila mezi uzivateli digitalni televize.
Trendim digitalizace pfizptsobily automobilky vybavu aut a jejich dealefi akceptuji fakt,
ze zékaznici hledaji auto nejdriv online.

Jak uvadi firma Oracle (Oracle, 2016, s. 12), jestlize banka nechce vyvinout novy
digitalni proces, musi stale zlistat konkurenceschopna v dnesni dobé vysoké konkurence
na finan¢nich trzich. To znamena vytvofeni souboru digitalnich sluzeb zahrnujici
atraktivni webovou stranku, jejimz prosttednictvim budou lidé zadavat své udaje, které
pak mohou byt vytistény a podepsany podle zavaznych postupti. Cely proces musi byt
digitalizovan tak, aby ho banka mohla sledovat prostfednictvim rtiznych ¢asti piivodniho
procesu.

Banky se proto slad’uji se sou¢asnymi technologiemi a koncepcemi. Zakaznici jsou jiz
velmi ,,zkazeni“ zkuSenostmi ze stranek jako je Facebook a jejich o¢ekavani se zvysila.
Pokud navstivi bankovni pobocku, na které jsou zavaleni spoustou papirovych
dokumentti, potom to pravdépodobné povazuji za sluzby z minulého stoleti.

2. REGULACE AUDITU

Cinnost auditu, a to jak externiho, tak interniho, neni d4na volné na ivaze samotnych
finan¢nich instituci, ale je pravné regulovana jak vnitrostatnimi predpisy, tak predpisy
evropskymi. Nasledujici ¢ast provede analyzu této pravni Gpravy.

2.1. Pravni uprava externiho auditu

Zakladnim pravnim piedpisem v Ceské republice pro pravni Gpravu externiho auditu
je zakon ¢. 93/2009 Sb., o auditorech, ve znéni pozdé&jsich predpisi (dale jen ,,ZoA%).
Vykon auditu dale upravuji nékteré evropské pravni dokumenty. Jedna se zejména o:

- Nafizeni EP aRADY EU ¢. 537/2014 o specifickych pozadavcich na povinny audit
subjektl vetejného zajmu,

- Smérnice EP A RADY 2006/43/ES o povinném auditu ro¢nich a konsolidovanych
ucetnich zavérek,

- Smérnice EP A RADY 2008/30/ES, kterou se méni smérnice 2006/43/ES o
povinném auditu ro¢nich a konsolidovanych ucetnich zavérek, pokud jde o
provadéci pravomoci svéfené Komisi,

- Smérnice EP A RADY 2013/34/EU o ro¢nich udetnich zavérkach,
konsolidovanych tcetnich zavérkach a souvisejicich zpravach nékterych forem
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podniki, o zméné smérnice Evropského parlamentu a Rady 2006/43/ES a o zruSeni
smérnic Rady 78/660 EHS a 83/349/EHS,

- Smérnice EP A RADY 2014/95/EU, kterou se méni smérnice 2013/34/EU, pokud
jde o uvadéni nefinan¢nich informaci a informaci tykajicich se rozmanitosti
nékterymi velkymi podniky a skupinami,

- Smeérnice EP a RADY 2014/102/EU o tpravé smérnice Evropského parlamentu a
Rady 2013/34/EU o rocnich ucetnich zavérkach, konsolidovanych ucetnich
zavérkach a souvisejicich zpravach nekterych forem podnikt v disledku
pfistoupeni Chorvatské republiky,

- Smérnice EP A RADY 2014/56/EU, kterou se méni smérnice 2006/43/ES o
povinném auditu ro¢nich a konsolidovanych tGcetnich zavérek.

Vsechny uvedené smérnice byly postupné transponovany pravé do ZoA, zatimco vyse
uvedené nafizeni je uplatiiovano pifimo ¢lenskymi staty s tim, Ze se tyka pouze subjektti
vetejného zajmu. Kdo je povazovan za subjekt vefejného zajmu, je uvedeno v zakong €.
563/1991 Sb., o Géetnictvi, ve znéni pozdgjsich predpist (dale jen ,,ZoU*). V jeho § 1aje
subjekt vefejného zajmu definovan jako:

,.....uGetni jednotka se sidlem v Ceské republice, ktera je

a) uvedena v § 19a odst. 1, (pozn. tj. napf. ucetni jednotka, ktera je obchodni
spole¢nosti a je emitentem investi¢nich cennych papird pfijatych k obchodovani
evropském regulovaném trhu)

b) bankou podle zakona upravujiciho ¢innost bank nebo spofitelnim a uvérnim
druzstvem podle zédkona upravujiciho Cinnost spofitelnich a Gvérnich druzstev,
¢) pojistovnou nebo zajistovnou podle zakona upravujiciho ¢innost pojistoven a
zajiStoven,

d) penzijni spolecnosti podle zakona upravujiciho diichodové spotfeni nebo
dopliikové penzijni spofeni, nebo

¢) zdravotni pojistovnou.“ (ZoU).

Evropské pravo charakterizuje subjekty vefejného zajmu nikoliv v Natizeni EP a
RADY EU ¢. 537/2014 o specifickych pozadavcich na povinny audit subjektti vefejného
zajmu, jak bychom o¢ekavali, ale ve svém ustanoveni ¢l. 3 — Definice odkazuje na definice
uvedené ve Smérnici EP A RADY 2006/43/ES o povinném auditu ro¢nich a
konsolidovanych tcetnich zavérek, konkrétné na ¢l. 2 — Definice odst. 13. Toto ustanoveni
charakterizuje subjekt vetejného zajmu takto:

»--. jsou subjekty, které se fidi pravem clenského statu a jejichz prevoditelné cenné
papiry jsou pfijaty k obchodovani na regulovaném trhu kteréhokoli ¢lenského statu ve
smyslu ¢l. 4 odst. 1 bodu 14 smérnice 2004/39/ES, tivérove instituce ve smyslu ¢l. 1 bodu
1 smérnice EP a Rady 2000/12/ES ze dne 20. bfezna 2000 o piistupu k ¢innosti tvérovych
instituci a o jejim vykonu (1) a pojistovny ve smyslu ¢l. 2 odst. 1 smérnice 91/674/EHS.
Clenské staty mohou za subjekty vefejného zajmu oznagit dalii subjekty, napiiklad ty,
které jsou dulezité z hlediska vefejného z4jmu vzhledem k povaze své Cinnosti, své
velikosti nebo poctu svych zaméstnanci®.
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Z uvedeného pravniho vymezeni lze dovodit, Ze kromé taxativné vymezenych instituci
v ZoU by mohl ¢lensky stat prohlasit za subjekty vefejného zajmu i dalii spoleénosti, i
kdyz jimi emitované cenné papiry nejsou piijaty k obchodovani na regulovaném trhu
kteréhokoliv ¢lenského statu. Ceska republika prozatim subjekty vefejného zajmu
neroz§ifila napf. na platebni instituce nebo vydavatele elektronickych penéz, tedy na
spolecnosti, které se samy oznacuji jako Fin-Tech spolecnosti aplikujici. Z tohoto diivodu
lze opravnéné dovodit, ze Fin-Tech spolecnosti nepodléhaji tak pfisnému externimu
ovétovani ze strany externiho auditu.

Stejna situace nastava z pohledu povinnosti zfidit vybor pro audit. Tato povinnost je
ZoA dana opét zejména pro subjekty vefejného zajmu (ZoA, § 44 an), piip. pro dalsi
subjekty splnujici zvlastni pozadavky (ZoA, § 44c). Vybor pro audit ma celou fadu
kompetenci a povinnosti, mezi které nalezi napf-.:

- sledovat u¢innost vnitini kontroly a systému fizeni rizik,

- sledovat tc¢innost vnitiniho auditu a jeho funkéni nezavislost, pokud je funkce
vnitiniho auditu zfizena,

- sledovat postup sestavovani ucetni zavérky a konsolidované ucetni zavérky a
predkladat fidicimu nebo kontrolnimu organu doporuceni k zajisténi integrity
systémil ucetnictvi a finanéniho vykaznictvi,

- doporucovat auditora kontrolnimu organu s tim, Ze toto doporuceni, nestanovi-li
pfimo pouzitelny ptedpis Evropské unie upravujici specifické pozadavky na
povinny audit subjektd vefejného zajmu jinak, fadné odivodni,

- posuzovat nezavislost statutarniho auditora a auditorské spolecnosti a poskytovani
neauditorskych sluzeb subjektu vefejného zdjmu statutarnim auditorem a
auditorskou spolecnosti,

- projednat s auditorem rizika ohrozujici jeho nezavislost a ochranna opatfeni, ktera
byla auditorem pfijata s cilem tato rizika zmirnit, nebo

- sleduje proces povinného auditu; pfitom vychazi ze souhrnné zpravy o systému
zajisténi kvality,

- adalsi povinnosti (ZoA, § 44a).

Z uvedeného je ziejmé, Ze vybor pro audit u finanénich instituci jako banky,
pojistovny a nékteré dalsi, sehravaji kli¢ovou kontrolni ¢i dozorovou roli, a to kromé
zakonem vyzadovaného dozorového organu dané spolecnosti (napi. dozorci rada). Fin-
Tech spolecnosti jsou této skutecnosti oprostény.

2.2. Pravni uprava interniho auditu

Povinnosti interniho auditu u finanénich instituci jsou dany predev$im obecné
zavaznymi pravnimi pfedpisy pro jednotlivé typy finan¢nich instituci, tzn. napf. banky,
pojistovny, platebni instituce apod. Napf. zdkon ¢. 277/2009 Sb., o pojistovnictvi
pozaduje v § 7 zajisténi nalezit¢ho fidiciho a kontrolniho systému, ktery v sobé obsahuje
mj. také pozadavek, aby obsahoval i vnitini audit (zakon 277/2009, § 7 odst. 1 pism. c).
Obdobné je tomu u bank (viz zakon €. 21/19692 Sb., o bankéch, § 4 odst. 5 pism. f nebo
zékon €. 370/2017 Sb., o platebnim styku, § 19 an).
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Basilejsky vybor pro bankovni dohled vydal findlni verzi dokumentu "The internal
audit function in banks" (BIS, 2012). Jedna se o material, ktery neni sice obecné zavazny,
ale pokud se pfisluSny orgén dozoru a dohledu rozhodne, tak jeho principy a obsah mtize
vyzadovat na zéklad¢ udélovani licenci ¢i povoleni podnikat jako dana finanéni instituce.
Tento material je urcen predevsim bankam jako nejvét§im hra¢tim na financnim trhu.

Provadéci pravni piedpisy, ve kterych jsou obsazeny pozadavky na vnitini kontrolni a
fidici systém v¢. interniho auditu, jsou napf.:

- Vyhlaska ¢. 163/2014 Sb., o vykonu ¢innosti bank, spofitelnich a ivérnich druzstev
a obchodnikt s cennymi papiry,

- Vyhlaska ¢. 306/2016 Sb., kterou se provadi néktera ustanoveni zakona o
pojistovnictvi nebo

- Vyhlaska ¢. 7/2018 Sb., o né&kterych podminkach vykonu c¢innosti platebni
instituce, spravce informaci o platebnim Uctu, poskytovatele platebnich sluzeb
malého rozsahu, instituce elektronickych penéz a vydavatele elektronickych penéz
malého rozsahu.

Kazdy z uvedenych provadécich prepisil pak stanovi zakladni pozadavky na provadéni
vnitiniho auditu v danych finanénich spole¢nostech, v tomto pripadé Fin-Tech spole¢nosti
nevyjimaje. Obecné zavazné pravni normy vsak o vnitinim auditu té€chto spole¢nosti nic
dalsiho specialniho nehovofi.

3. DIGITALNI VS. ELEKTRONICKE

Na tomto misté je vice nez vhodné si pfiblizit, zda pojmy ,,digitalni“ a ,,elektronicky*
jsou synonyma nebo zda vyjadiuji rozdilné skute¢nosti. Pro tuto analyzu je potieba zjistit,
pti jaké pfilezitosti jsou tyto pojmy pouzivany. Pokud bychom se podivali napf. na oblast
elektronickych penéz a penéz digitalnich, tak bychom zjistili, jak uvadi Schlossberger
(Schlossberger, 2017), ze jisty rozdil mezi témito kategoriemi je. Struéné lze shrnou
zavéry ze studie, kterd byla provedena z hlediska jak pravniho, tak ekonomického.
Elektronické penize jsou kategorii ze zakona o platebnim styku (zakon 370, 2017), kdezto
digitalni penize nikoliv. Digitalni mény se emituji (t€zi), kdezto elektronické penize se
zéasadné vydavaji oproti bezhotovostnim nebo hotovostnim penézim.

Pokud se podivame napt. do oblasti digitalniho nebo elektronického podpisu, také
zjistime, Ze jsou tam rozdily. Za elektronicky podpis lze povazovat jakakoliv identifikace
nebo mechanismus identifikace autora. Elektronickym podpisem miize byt naptiklad
naskenovany rucni podpis, razitko, logo nebo kterykoliv jiny vizualni i nevizualni prvek
vloZeny do dokumentu, resp. e-mailu. Elektronicky podpis je tedy velmi §iroky pojem.
Digitalni podpis je uzsi pojem. Jde o typ elektronického podpisu. Digitalni podpis je
generovan pocitatem za ucelem spolehlivého a ovéfitelného podpisu. Napiiklad v
asymetrické kryptografii (Sifrovani) muze byt privatni klic pouzit k podpisu hashe
dokumentu, ktery mtze kdokoliv ovérit. Takovy digitdlni podpis pak mj. zarucuje, ze
obsah dokumentu nebyl pozménén (SSLS, 2018).

Na druhé strané se lze béZné€ v praxi setkdvat s tvrzenim, ze pojem ,,digitalni* je
shodny ¢i totozny s pojmem ,elektronicky*. Zejména tyto nazory lze vysledovat
v podminkach bank nabizejicich sluzby elektronického (digitalniho) bankovnictvi. Nase
uvaha pro aplikaci auditu, a to jak vnitiniho, tak vnéjsiho (externiho) vychazi
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z predpokladu, Ze jsou tyto pojmy zaménitelné. Nakonec bylo vyse uvedeno, Ze ,,digitalni*
miZze byt soucasti ,,elektronického®, tedy ze se jedna o podmnozinu napt. elektronickych
sluzeb.

4. DISKUSE

Samostatnou kapitolou je audit informaénich technologii, ktery se opét tyka pouze
subjektl vefejného zajmu v vazbé na externi audit. Audit informacnich technologii je
zpravidla popisovan jako proces vyvinuty pro identifikaci rizik, pro porozuméni procestim
pocitatové podpory a pro jejich ovladani. Je to komplexni aktivita, kterd vyzaduje
planovani, fizeni a ma vyvolavat udrzitelné zmény ve firemnich procesech. Potfeba auditu
procesu podporovanych ¢i plné zajistovanych pocitatovymi systémy se s ristem jejich
slozitosti a komplexnosti zvySuje ve finan¢nich i nefinancnich institucich.

Realizace strategického pfistupu k zavadéni a rozsifovani informacnich technologii
pomaha podle (Auditing, 2018) organizaci reagovat na stale rychlejsi technologicky
pokrok. Efektivni sprava systému informaénich a komunika¢nich technologii ve firmé
(tedy i1 ve financni instituci) pfispiva k realizaci vysSich finan¢nich vynosi a lepsi
nefinan¢ni pozice. Ale slaby nebo neefektivni management mtZze prosté jen brat na
védomi Spatné navrZzené nebo nedostatecné interni audity. Interni audit je v organizaci
jednoznaéné ztizen proto, aby posuzoval, zda informaéni technologie vyuzivané v
organizaci podporuji jeji strategii a cile. Podle potieby potom interni auditofi zpracovavaji
a predavaji doporuc¢eni managementu.

Informacni a technologické komponenty, tedy pocitace a jejich sitové propojeni, patii
k nejvyznamnéj$im aktiviim organizace. Nedostatecna kontrola informaci uchovavanych,
zpracovavanych nebo produkovanych informacnimi systémy mize mit znacny negativni
dopad na organizaci, od pokut a penalizace az po poskozenou reputaci, ktera miize
potfebovat Cas, energii a penize na obnovu. Kvalita pocitaovych systémil financni
instituce mize ovlivnit celou organizaci, nejen IT.

Pfi studiu procest zaloZenych na pocitacovych operacich musi interni audit délat vic
nez jen urcit problémy. Musi identifikovat zakladni pfi¢iny a vytvofit konstruktivni
doporuceni, pokud jsou zjistény nedostatky. Identifikace zdroje problému ale mtize ukézat
jeho rizné vrstvy (nevhodny algoritmus, problémy v software, zastarala technologie,
nedostateéna Gdrzba a dalsi, tfeba nedostate¢né ¢i nekvalitni Skoleni zaméstnanct).
Cinnost interniho auditu tedy pfidiva hodnotu, kdyz identifikuje zakladni pfic¢iny
problémd a spolupracuje s vedenim s cilem optimalniho fe$eni problému. K tomu internim
auditorim napomahaji doporucené standardy, napt. Standard 2200 zamétfeny na planovani
nebo implementacni pritvodci, napt. Implementation Guide 2110.

K prikladim dokumentace, o kterou by mél interni auditor pozadat pfi planovani
interniho auditu pocitacového systému, patii zpravy o minulych auditech, strategické
plany (poslani a vize organizace), politika zabezpeceni informaci, architektura IT, zpravy
o fizeni podnikovych rizik, zpravy o vykonu IT a dalsi. Nastrojem, ktery bézné pouzivaji
interni auditofi k identifikaci a hodnoceni rizik, je rizikova kontrolni matice. Je jednim z
ucinnych zpisobd, jak provést a zdokumentovat pfedbézné posouzeni rizika, protoze
vzhledem k ¢asovym omezenim zpravidla nelze ovéfit vSechna rizika.

Rozhovor s pfisluSnymi zGcastnénymi stranami (tedy s lidmi zainteresovanymi na
kvalitnim fungovani technologii) zpravidla byva kritickym krokem. Poméha internim
auditorim 1épe porozumét ciliim, designu, provozu a kontrolnimu prostiedi oblasti nebo
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procesu, ktery je pfedmétem kontroly. Organiza¢ni schémata mohou casto pomoci
internim auditorim pfi identifikaci pfislusnych zucastnénych stran. Rozhovory s
vedoucimi oddéleni mohou odhalit, které procesy vedly ke strategickym a operacnim
rozhodnutim, zjistit, zda Usili organizace vede k dostate¢nému povédomi o jejich etickych
postojich a to, zda zaméstnanci jasné chapou své povinnosti v oblasti fizeni rizik vcetn¢
jejich dopadu na organizaci.

Obecnéjsi pristup k otazce auditu technologickych systémi publikovali (Bjorklund,
Joelsson, 2014). Zaméfili se na problematiku technologického dluhu. Ten je definovan
jako minulé anebo soucasné rozhodnuti v oblasti informacénich technologii omezujici
budouci rozhodnuti. Technologicky dluh je prodlouzenim technického dluhu a je zalozen
na skutecnosti, ze dnesni spole¢nosti maji velkou ¢ast svych technologii pro zpracovani
informaci propojenych a nainstalovanych. Jde o vSechny dfive vyvinuté a ziskané
systémy, aplikace, sité, servery a tloZisté, uzivatelské komunity a podpurné funkce. Ty
jsou dédictvim, které v soucasnosti vytvaii hodnotu, a jsou efektivni. V budoucnosti ale
velmi pravdépodobné omezi schopnost spole¢nosti pfijmout nové postupy vyzivajici jiné
technologie.

Technologicky dluh zahrnuje technologii instalovanou v instituci jen zCasti. Pfi
uvahach o jeho piekonani je potieba, aby interni auditofi zahrnuli do svych tvah a
nasledné do svych doporuceni také pohled zaméstnanct a kvalitu servisu pro uzivatele.

Audit digitalnich finanénich sluzeb, by podle nazoru autorii, mél probihat u vsech
spole¢nosti, které je poskytuji, obdobné, ne-li stejné. JenZe jak jsme si ukazali v analyze
pravni upravy jak vnitiniho, tak vnéjsiho (externiho) auditu, neni tomu tak vzdy. Nékteré
typy finanénich spole¢nosti, které lze zafadit mezi tzv. Fin-Tech spole¢nosti* jako jsou
napf. platebni instituce nebo instituce elektronickych penéz, nejsou zafazeny mezi
subjekty vefejného zajmu. Jejich aktivita nenapliiuje ustanoveni ZoU. Pfitom také klasicti
poskytovatelé finan¢nich sluzeb, kterymi jsou banky, poskytuji elektronické (chcete-li
digitalni) sluzby. Jednd se napi. o elektronické aplikace internetového bankovnictvi,
generovani elektronickych (v podstaté digitalnich podpist), poskytovani informacnich
sluzeb klientovi na bazi elektronizace, vydavani elektronickych penéz apod.

ZAVER

Finan¢ni instituce mohou rozvijet efektivni digitalizaci cestou kli¢ovych strategii. Jde
o digitalizaci procest, zprostiedkovani ,,digitalniho zazitku“ klientim, spusténi novych
digitalnich funkeci.

Tyto strategie vSak pfinaseji i své vlastni vyzvy a také pozadavky na audit téchto
novych digitalnich procest. Zvlastni kapitolou je provadéni auditu informacnich
technologii.

Nékteré banky se stavaji frustrovanymi, protoze maji pocit, ze Fin-Tech spole¢nosti
nemuseji zajiStovat stejnou Uroven regulaci, kterym celi banky. Maji jinou spravni

FinTech je oznaCeni pro obor Financial Technology - "finanéni technologie". FinTech
predstavuje rizné "inovace ve financnich sluzbach". Oznacuje se tak pomyslné propojeni
modernich technologii se svétem financi. Respektive zplsoby, jak moderni technologie
zefektiviiuji  pfistup k financim. Pfikladem jsou napiiklad online bankovnictvi,
crowdfundingové portaly, peer to peer pujéky, kryptomény, Bitcoin Zdroj: https://it-
slovnik.cz/pojem/fintech/?utm_source=cp&utm_medium=link&utm_campaign=cp
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strukturu, takze nejsou v rovnocenném postaveni z hlediska hospodarské soutéze. Proto
by bylo potieba ,,vzdélavat® regulatory tak, aby se z hlediska piedpisii mohly zacit uzivat
digitalizované sluzby na vys$i urovni. Navzdory problému regulace potfebuji financni
instituce ziskat z rtznych zdroji co nejvic informaci o zdkaznicich, aby dokazaly
nabidnout lepsi sluzby a také poskytovat lepsi rady a zaroven dokonale chranit klientské
informace a data o nich.
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Digitalizace civilniho soudniho Fizeni

Digitalization of civil proceedings

Abstrakt

Prispévek strucné mapuje zmény prdavni upravy civilniho soudniho rizeni souvisejici s jeho
elektronizaci. S ohledem na omezeny rozsah prispévku se pak podrobnéji zaméruje pouze
na urcité problematické aspekty spojené s dorucovanim prostrednictvim verejné datové
site. Cilem prispevku je zhodnotit, jak se tyto zmény fakticky projevily v efektivité civilniho
soudniho.

Klicova slova: Civilni soudni vizeni, digitalizace, pravo na spravedlivy proces,
dorucovani.

Abstract

The paper briefly maps changes within legal regulation of civil procedure related to its
electronization. Because of the limited scope of the article, it focuses in more detail only
on certain problematic aspects related to delivering through the public data network. The
aim of the paper is to evaluate how these changes have effectively manifested in the
effectiveness of civil procedure.

Key words: Civil procedure, digitization, right to a fair trial, delivery.

JEL Classification: K41

UVOD

Civilni soudni fizeni v Ceské republice dosud neproslo, na rozdil od Slovenska,
komplexni rekodifikaci jeho pravni upravy?. Jeho zakladnim pramenem na zdkonné
urovni je proto stale zakon ¢. 99/1963 Sb., obcCansky soudni fad (dale jen ,,OSR®),

! Odborné asistentky Katedry soukromého prava a civilniho procesu, Pravnickd fakulta

Univerzity Palackého v Olomouci.
Byt nutno podotknout, v soucasné dob& se na této rekodifikaci jiz intenzivné pracuje, je
k dispozici navrh vécného zaméru civilniho fadu soudniho, srov. crs.justice.cz [cit. dne 25. 8.
2018] [online].
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poznamenany nejen okolnostmi jeho vzniku (obdobi Sedesatych let minulého stoleti), ale
i postupnou upravou &eského pravniho fadu po spoleéensko-politickych udalostech roku
1989. Svijj vliv na jeho znéni postupné zvySuje i technologicky rozvoj pfinasejici s sebou
postupny tlak na vyuziti modernich technologii a uchovéavani dat v elektronické podob¢.
Cilem tohoto pfispévku je struéné¢ zmapovat zmény pravni upravy civilniho soudniho
fizeni, v nichz si zakonodarce klade za cil pravé modernizaci civilniho soudniho fizeni
v souvislosti s jeho elektronizaci, jakoz i zhodnotit, jak se dle naseho nazoru tyto zmény
v efektivité civilniho soudniho fizeni skute¢né projevily. Jako zakladni hypotézu naseho
prispévku si stanovujeme ovétfeni nazoru, ze i pres snahy zadkonodarce o elektronizaci
civilniho soudniho fizeni s cilem jeho zrychleni, prozatim moderni technologie na
efektivitu ochrany soukromych prav v Ceské republice nemaji zasadnéjsiho vlivu. Pro
vyvraceni nebo potvrzeni nami stanovené hypotézy vyuzijeme zejména analyzy pravnich
norem (metody pravni interpretace). Soucasné, s ohledem na to, ze nami stanovena
vyzkumna otazka vyzaduje i posouzeni praktickych souvislosti, tj. vyuziti empirickych
metod uvadime, Ze jsme nevyuzily zddného dotaznikového Setieni, ale vychazime
z vlastnich praktickych zkuSenosti ziskanych naSim piasobenim v oblasti justice a
advokacie.

Soudoba literatura se pfitom k otazkam vyuziti modernich technologii vyjadiuje
pfedevsim v oblasti odbornych ¢lanku, které se zamé&fuji na diléi aspekty elektronizace
civilniho soudniho fizeni (napt. Forejt, Korbel: 2008, David: 2009, Lavicky: 2009 apod.).

1. K ELEKTRONIZACI JUSTICE OBECNE

V Ceské republice se v souvislosti s vyuzitim modernich technologii v rAmci civilniho
soudniho fizeni hovofi o elektronizaci justice, respektive o vytvafeni tzv. ejustice.
Ministerstvo spravedInosti ve svém materialu vénovaném resortni strategii elektronizaci
justice charakterizovalo jako ,vyuZiti informacnich a komunikacnich technologii a
informacnich systémui v justici s cilem podporit spravedlive, zakonné a rychlé rozhodovani
organizacnich slozek resortu justice a jejich efektivni, hospodarné a transparentni
fungovdni.“(srov. www.mvcr.cz/soubor/projektovy-okruh-3-9-eo-ejustice-pdf.aspx).

Sohledem na pfijata opatieni je pak mozné zhodnotit, Ze nejpatrnéjsi zasahy
v souvislosti s modernimi technologiemi v civilnim soudni fizeni shleddvame v oblasti
doruCovani, dokazovani a vedeni soudnich spisi. V ramci doruCovani se predevsim
prosazuje dorucovani prostfednictvim vetejné datové sité. Za stézejni je pritom tieba
povazovat novelizaci OSR provedenou zakonem ¢&. 7/2009 Sb. zavadgjici s u¢innosti od
1. 7.2009 do €eského pravniho fadu v ramci civilniho soudniho fizeni dorucovani do tzv.
datové schranky. Touto novelizaci byla reflektovana tehdy nova pravni uprava v zakonu
¢. 300/2008 Sb., o elektronickych ukonech a autorizované konverzi dokumenti.® V ramci
dokazovani se prosadilo vyuziti modernich technologii predev§im v souvislosti
s neddvnou novelizaci OSR provedenou zakonem ¢&. 296/2017 Sb., kdy bylo pro zjisténi
rozhodnych skutecnosti s u€innosti od 29. 9. 2017 podpoieno vyuziti videokonferencniho
zatizeni. U vedeni soudnich spist se pak podpofilo jejich vedeni v elektronické podobé

3 Mivx

Podle této pravni upravy tvoii datova schranka elektronické ulozisté, které je urceno k
dorucovani organy vefejné moci, provadéni ikonl vici orgdnim vefejné moci a k dodavani
dokument fyzickych osob, podnikajicich fyzickych osob a pravnickych osob (srov. § 2 zdkona
¢. 300/2008 Sb.).
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rovnéz novelizaci provedenou zdkonem ¢. 7/2009 Sb. Jako dalsi pfiklad snahy o posileni
prvki modernich technologii je v ramci ¢eského civilné procesniho prava nezbytné uvést
také zavedeni tzv. elektronického platebniho rozkazu.* U v§ech téchto prvkii modernizace
civilniho soudniho fizeni pak praxe shledava ur¢ité komplikace, s ohledem na omezeny
rozsah pfispévku se zaméfime pouze na ur€ité problematické aspekty spojené
s doru¢ovanim prostiednictvim vefejné datové sité.®

2. PRAKTICKE PROBLEMY SPOJENE S DORUCOVANIM
PROSTREDNICTVIM VEREJNE DATOVE SIiTE

Je zjevné, Ze vsoudobé dob& podporujici rozvoj modernich technologii by
neumoznéni komunikace se soudem prostfednictvim vefejné datové sité, znamenalo
jasnou obstrukci. I pfes nesporné vyhody doruCovani jak prostfednictvim datovych
schranek, tak prostfednictvim e-mailové komunikace®, v8ak mlZeme nalézt urdité
problematické otazky, které pribéh civilniho soudniho fizeni mohou i pfes cil piivodné
zcela opacny znaéné zkomplikovat.

2.1. Identifikace pFijemce pisemnosti

Prvni znich je samotna fakticita vyplyvajici z elektronické povahy dorucovani.
V piipadé ,klasického listinného dorucovani do vlastnich rukou* zjistuje dorucovatel
totoznost toho, kdo doruCovanou pisemnost piebird. V piipadé elektronické formy
dorucovani je vSak zji$téni toho, kdo se do pfislusného datového ulozisté skuteéné
prihlasil, nemozné. Identifikatorem charakterizujicim toho, kdo doru¢ovanou pisemnost
prijal, jsou urcité prihlaSovaci Udaje, u nichz se predpoklada, ze jimi disponuje pouze
osoba, jiz je zasilka soudu uréena, respektive osoba, jiz odpovidajici elektronické tloziste
dat ,,pfinalezi“. Po nabyti u¢innosti novelizace ¢. 7/2009 Sb. se pak v praxi objevil
nezadouci postup, pii kterém se do datové schranky pravnické osoby ptihlasovala jina
osoba, nez statutarni organ pravnické osoby a v pfipadé, Ze bylo zjisténo dodani
platebniho rozkazu do datové schranky, statutarni organ se jiz do datové schranky
nepiihlasil a nasledné argumentoval nedorucenim platebniho rozkazu, nebot’ on je osobou,
jez v souladu s § 21 OSR za pravnickou osobu jedna.

Vyse naznacenou situaci vyfesil ve svém sjednocujicim stanovisku k doru¢ovani (sp.
zn. Plsn 1/2015, ze dne 5. 1. 2017) Nejvyssi soud. V tomto rozhodnuti pak jednoznacné
vymezil, ze ,procesni iikon, ucinény prostrednictvim datové schranky za podminek
uvedenych v § 18 odst. 2 zak. ¢. 300/2008 Sb., ve znéni pozdéjsich predpisii, osobou tam

Novelizaci provedenou zakonem ¢ 123/2008 Sb.

Vyctem vyse uvedenym si v zadném ptipad¢ neklademe za cil postihnout vSechny aspekty
modernizace civilniho soudniho fizeni, respektive jeho elektronizace, k nimz v praxi dochazi.
Nasim cilem je se soustfedit pouze na urcité oblasti, které lze povazovat za nejstézejnéjsi.
Z nedavné doby je mozné z prvku elektronizace justice pfipomenout napt. novinku v oblasti
praxe Ustavniho soudu, ktery nové zpfistupnil pravnim zéstupctim své spisy v elektronické
podobé. Srov. ktomu https://www.usoud.cz/aktualne/ustavni-soud-spousti-internetovou-
aplikaci-naspis-zpristupnujici-pravnim-zastupcum-ele/.

Jejiz G¢innost je v aktudlni Ceské pravni upravé podminéna podpisem, s nimz jsou spojeny
ucinky vlastnoruéniho podpisu podle zakona ¢. 297/2016 Sb., o sluzbach vytvarejicich duvéru
pro elektronické transakce.
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oznacenou, ma stejné ucinky jako procesni ukon ucineny pisemné a podepsany osobou,
pro kterou byla ziizena datova schranka. Je-li osobou, pro kterou byla ziizena datova
schranka, pravnicka osoba, ma takovy procesni ukon ucineny prostiednictvim datové
schranky stejné ucinky jako procesni ukon, ktery za pravmickou osobu pisemné ucini a
podepise osoba opravnéna jednat za pravnickou osobu podle prislusného procesniho
predpisu.* Tento piistup Nejvyssi soudu povazujeme za velmi rozumny a zabraiujici
obstrukcim, které by v souvislosti s vy$§im mnoZstvim osob majici pfistup do datové
schranky pravnické osoby mohly nastat. Je logické vlozit uréitou miru odpovédnosti za
to, kdo vstupuje do datové schranky, tj. odpovida za pfijeti do ni zaslanych zprav a jejich
pfipadnou distribuci v rdmci vnitfni struktury pravnické osoby, pravé na bedra této
pravnické osoby.

2.2. Identifikace odesilatele

Otazka identifikace odesilatele vSak vyvolava v praxi také problém a to za situace, kdy
je prostfednictvim datové schranky jedné osoby zaslana zprava osoby druhé. Dle § 18
odst. 2 z. €. 300/2008 Sb., o elektronickych tkonech a autorizované konverzi dokumentt
plati, Zze ikon ucinény osobou uvedenou v § 8 odst. 1 az 4 tohoto zakona (tj. v pfipadé
fyzické osoby tou, pro niz byla datova schranka zfizena, nebo povéfenou osobou, pokud
k tomu byla povétena), prostiednictvim datové schranky ma stejné u¢inky jako ukon
uéinény pisemné a podepsany, ledaze jiny pravni piedpis nebo vnitini piedpis pozaduje
spole¢ny ukon vice z uvedenych osob.

Nejvyssi soud pak ve svém stanovisku mj. uvadi, ze byl-li z datové schranky toho, kdo
¢ini tkon nebo jeho pravniho zastupce odeslan do datové schranky soudu elektronicky
dokument, ktery obsahuje podani ve véci samé, povazuje se za fadné¢ podepsany ukon ve
smyslu § 18 odst. 2 zakona o elektronickych ukonech a autorizované konverzi dokumentt,
i kdyz takové podani neobsahuje uznavany elektronicky podpis (viz i napt. nalez ze dne
7.3.2016, sp. zn. I1. US 289/15). Proto jiZ neni tieba vyzadovat dopInéni takto u¢inéného
podani piedlozenim jeho originalu v listinné formé podle § 42 odst. 2 o. s. 1. (viz § 42
odst. 3 o. s. I.). Datova schranka totiz neni anonymnim ulozist¢ém dat, ale je striktné
individudlné pridélena. Podani u soudu vsak Ize ucinit nejen z datové schranky toho, o
jehoz procesni tikon jde, ale z jakékoliv datové schranky, do niz ma jednajici osoba ptistup
nebo do niz ji byl umoznén takovy pfistup, byt rozhodné nejde o primarni Gcel datovych
schranek. Bylo-li v8ak elektronické podani podepsano osobou, pro kterou nebyla datova
schranka zfizena, jen tzv. jednoduchym elektronickym podpisem, a nikoliv uznavanym
elektronickym podpisem (§ 6 odst. 2 z. €. 297/2016 Sb., o sluzbach vytvatejicich divéru
pro elektronické transakce), pak je takové podani nutno ve lhtuté doplnit (bod 41
stanoviska).

Z téchto zavéri NS vyplyva, ze pokud byl z datové schranky osoby, kterd neni
pravnim zastupcem UcCastnika zaslan dokument, musi byt tento kvalifikovanym
elektronickym podpisem opatien, jinak dochazi k disledktim piedvidanym v ustanoveni
§ 42 odst. 2 OSR, tj. takto zaslané podani musi byt do ti4 dnti doplnéno pisemnym podanim
shodného znéni, jinak se k nému nepfihlizi. Proto podle zavért NS neni mozné pouzit ani
postup podle § 43 OSR a vyzvat toho, kdo podani uéinil k jeho dopInéni (srov. stanovisko
pléna NS, sp. zn. sp. zn. Plsn 1/2015, ze dne 5. 1. 2017). Jakkoli je datova schranka nebo
i ,elektronicka posta® povazovana za urCitou formu obalky, kontejneru, ktery v sobé
obsahuje doruc¢ovanou zpravu predstavujici soudu adresované podani, neni dorucovani
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Vv listinné obalce a v této formé obalky postaveno podle aktudlniho vykladu nejvyssi
soudni instance v Ceské republice na roveit. Nebot' doru¢im-li soudu podani osoby B
neobsahujici jeji podpis v obalce obsahujici podpis ¢i razitko osoby A, aniz by z podani
jakkoli vyplyval vztah zastoupeni mezi osobami A a B, postupuje soud podle § 43 OSR a
k doplnéni podani vyzve. Naproti tomu doru¢im-li podani osoby A soudu prostiednictvim
datové schranky osoby B, aniz by z podani jakkoli vyplyval vztah zastoupeni mezi témito
osobami, zlstava soud necinny a neni-li podani doplnéno, nelze s nim spojovat zadné
proceni U¢inky.

Z formalniho hlediska, nutno podoktnout, nelze s ohledem na aktualni pravni Gipravu
Nejvys$imu soudu ni¢eho vytknout. Je vSak dle naseho nazoru ke zvazeni, pravé
s ohledem na charakter datovych schranek jako ulozi§té jednoznacné identifikujici toho,
kdo podani uéinil, zda je takovy postoj a vyklad v souasném ,,digitalnim svété“ nadale
udrzitelny. Smyslem rozebiranych ustanoveni je podpofit -elektronicky zpiisob
komunikace mezi tcastniky a soudem (kdy pro urcité subjekty je zfizeni datové schranky
povinné), za co nejmensiho administrativniho zatizeni odesilatele podani, zaroven vSak
zajistit, aby mél soud vzdy postaveno najisto, kdo podani €ini, a to prostfednictvim
podpisu této osoby, jako jedné z podstatnych nalezitosti podani (§ 42 odst. 4 o. s. I.).(srov.
usneseni US ze dne 25. 10. 2017, sp. zn. II. US 3511/16). To v ptipadé elektronického
podani na zaklad¢ fikce podpisu (§ 18 odst. 2 zakona o elektronickych tkonech a
autorizované konverzi dokumentll) nebo prostfednictvim uznavaného elektronického
podpisu (§ 6 odst. 2 zadkona o sluzbach vytvarejicich divéru pro elektronické transakce).

Je zjevné, ze zalozit e-mailovou schranku pod smyslenym ¢i zkomolenym jménem
neni nikterak problematické. Datové schranky vsak funguji na principu odlisném a pfi
dorucovani smérem k osobam, pro néz byly zfizeny, predstavuji formu doru¢ovani do
vlastnich rukou. Mame proto za to, Ze je ziejmé, Ze urcita, jasné identifikovatelna osoba,
ucinila pokus se soudem komunikovat, jeji ukon by proto nemél byt dle naseho nazoru, a
to i kdyz obsahuje urcité nejasnosti, soudem bez dalsiho piehlédnut.

Lze si totiz ptredstavit i situaci, kdy zalobce pouzije vzor podani a omylem v tomto
svou osobu nespravné oznaci tak, ze nebude jako zalobce identifikovatelny. Své podani
sepsané podle vzoru zasle soudu datovou schrankou v dobré vite, Ze bylo fadné ucinéno.
Soudem neni nasledné vyzvan k jeho opravé, nebot’ soud nebyl schopen podani ptiradit
ucinky vlastnoru¢niho podpisu a k podani pro jeho nedoplnéni dale nepiihlédl. Jesté
Cast&jsi pak bude situace, kdy je podani uc¢inéno z datové schranky advokata, plna moc
vsak neni pfilozena.

V ptipadé, ze je podani ucinéno prostiednictvim pravniho zastupce, aniz by byla
dolozena plnd moc opraviujici k zastupovani, jednd se o odstranitelny nedostatek
podminky fizeni a na misté je postup soudu dle § 104 odst. 2 o. s. T, tj. vyzvat advokata
k doplnéni plné moci, a to i tehdy, pokud bylo podani soudu doru¢ovano prosttednictvim
vefejné datové sité.” S ohledem na to, Ze predmétem Einnosti advokata je poskytovani

7 Jinak ale viz usneseni US ze dne 25. 10. 2017, sp. zn. II. US 3511/16, v némz Ustavni soud
uvadi, Ze v pfipadé, ze bylo soudu zaslano podani, jez sice mélo byt podle uvedeni jména a
podpisu podanim ucastnika fizeni, ale bylo provedeno z datové schranky osoby-i kdyz
advokata-, ktera neméla vuéi ucastniku jakykoli procesni vztah, pak dost dobife nelze upfit
obecnému soudu pravni nazor, ze autenticita odesilatele dostate¢né ovéfena nebyla.

115



pravnich sluzeb, 1ze ptedpokladat, ze advokat, z jehoz datové schranky bylo podéni
u¢inéno, je pravnim zastupcem podatele.®

Jiny postup soudu nez ten, ktery spodivd v pokusu o odstranéni vySe uvedenych
nedostatkli, se ndm jevi byt nadbytecné formalisticky a zplsobily zasahnout do prava
stézovatelit na spravedlivy proces zarueného ¢l. 36 Listiny a ¢l. 6 Umluvy, jehoz
komponentem je i pravo na piistup k soudu, jako nezbytny ptedpoklad realizace
jednotlivych procesnich prav z prava na spravedlivy proces vyplyvajicich. Piestoze je
ziejmé, Ze pravo na spravedlivy proces neni pravem absolutnim (viz i rozsudek ESLP ve
véci Golder proti Spojenému kralovstvi ze dne 21. 2. 1975 €. 4451/70, § 38), mira zasahu
obecnych soudu do prava na pfistup k soudu by pti vySe uvedeném postupu dle naseho
nazoru ne plné odpovidala legitimnimu cili sledovanému zakonem zakotvenym
pozadavkem doplnéni podani v ptipadech stanovenych v § 42 odst. 2 OSR. Soudy by
proto pfi jakychkoli pochybnostech o nemoznosti identifikace autora podani zaslaného
datovou schrankou mély byt velmi obezietné.

2.3. Posouzeni véasnosti podani ué¢inéného prostiednictvim veiejné datové sité

Koneéng, poslednim problémem, o kterém se chceme s v souvislosti s doru¢ovanim
prostfednictvim vefejné datové sité¢ zminit, jsou kazdému, kdo ji n€kdy vyuzival, tolik
diivérné znamé ,,vypadky*“. V civilnim soudnim fizeni je v Ceské republice pro zachovani
lhity tieba, aby byl tkon udinén u soudu nebo podani odevzdano organu, ktery ma
povinnost je dorugit (§ 57 odst. 3 OSR). V minulosti jiZ bylo judikaturou feseno, jak je to
aplikaci tohoto ustanoveni v pfipadé telefaxového podani a tato pomérné jednoznaéné
vymezila, ze ,,provozovatel telefaxoveho spojeni neni organem, ktery ma povinnost podanit
dorucit ve smyslu § 57 odst. 3 o.s.F. Ucini-li ucastnik rizeni podani telefaxem, je pro
posouzeni véasnosti takoveho podani rozhodné, kdy doslo soudu.  (srov. napf. usneseni
NS sp. zn. 26 Cdo 2378/99, ze dne 18. 12. 2000). Obdobné bychom tak mohli dovozovat,
ze vefejna datova sit’ neni organem, ktery ma povinnost podani dorucit, a je proto primarné
povinnosti u€astnika provéfit si, respektive zajistit, aby jim zasland zprava byla soudu
nejpozdéji posledni den lhiity f4dné doruc¢ena.® Do tohoto vykladu viak zasahl svym
nalezem sp. zn. II. US 2560/13 ze dne 20. 5. 2013 Ustavni soud, v némz se vyjadfil tak,
ze pokud dava soudni rad spravni ucastniku rizeni moznost, aby procesni ukony cinil v
elektronické formé podepsané elektronicky podle zviastniho zdkona, pak neni materidlnée
myslitelné, aby systémové procesy zpracovani takového datového prenosu v ramci tohoto
dorucovaciho mechanizmu $ly na jeho vrub. Ucastnik Fizeni je v kazdém pripadé povinen
soudu udaj o odeslani takové e-mailové zpravy veérohodnym zpiisobem prokazat,
nevyplyva-li jiz ze samotné prijaté zpravy datum a cas jejiho odeslani. S ohledem na stale
se prohlubujici elektronizaci justice, kterd se ponejvice projevuje prave v oblasti
dorucovani, je treba akcentovat materialni prvek a vyzdvihnout smysl dorucovani jako

O to vice v situaci, kdy je z podani ziejmé, ze odesilatel je pravnim zastupcem ucastnika.
Domnivame se vSak, Ze by tomu mélo byt i Vv situaci, kdy tento vztah neni z podéni zfejmy.
Ostatné stejné judikoval i dne 31. 5. 2011 Krajsky soud v Praze ve svém rozhodnuti ¢. j. 28 Co
148/2011-119, kdy uvedl, Ze ,,dorucovdni e-mailem se déje pies verejnou datovou komunikacni
sit, jejiz provozovatel, lze-1i o provozovateli hovorit, neni organem ve smyslu § 57 odst. 3 0.s.F.,
ktery md povinnost podani dorucit. V pripadé, Ze iicastnik poddni ucini prostirednictvim e-mailu,
je pro posouzeni véasnosti takového podani rozhodné, kdy doslo adresdtovi, nikoli kdy byl e-
mail odesilatelem odeslan.
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takovy, a tim tedy i zachovani lhity v pripadech, kdy tato lhiita po formalni a technické
strance jiz vyprsela. Smysl tohoto materidlniho rozméru dorucovani je pritom treba
chapat jako preferenci vécného, meritorniho vyrizeni (posouzeni) veci pred jejim ryze
procesnim skoncenim tam, kde tomu povaha véci vyslovené nebrani. Tato premisa je
potom zpFitomnénim ustanoveni ¢l. 90 Ustavy, podle kterého jsou soudy primdrné
povolany k tomu, aby zdkonem stanovenym zpiisobem poskytovaly ochranu praviim, a
soucasné tim v posledku sleduje cil, aby se ze soudnictvi nestalo pouhé ,,vyrizovacstvi“,
tj. uprednostiiuje snahu o pokud mozno vecné zhodnoceni problému po pravni a/nebo
faktické strance, tak, aby bylo ochrané prav (nejen zdkladnich) ucinéno zadost. “ Reagoval
pfitom na pfipad, ve kterém stéZovatel zaslal soudu kasacni stiznost elektronicky dne 3.
6.2013 ve 23.38, soudu v8ak byla dorucena az 4. 6. 2013 v 00.26.56 hodin.

S uvedenymi zavéry Ustavniho soudu se vak justiéni praxe ne zcela ztotoziuje. Ve
svém nedavném usneseni sp. zn. 23 Cdo 3214/2017 ze dne 27. 2. 2018 se Nejvyssi soud
zabyval situaci, kdy bylo podani u¢astnika uéinéné prostiednictvim e-mailu soudu
dorugeno 00.00.47 den nasledujici po uplynuti lhity. Ugastnik piitom tvrdil, Ze jej zaslal
23.58. Nejvyssi soud takové podani povazoval za opozdéné a vyporadal se pritom i
s odkazy dovolatele na vyse uvedenou judikaturu Ustavniho soudu. Odkazal na jina
rozhodnuti Ustavniho soudu (napf. usneseni Ustavniho soudu sp. zn. 1. US 1903/16, ze
dne 21. 6. 2016) a shodné s nimi zduraznil, ze by byl dle jeho ndzoru popsany cel lhit
(nejen pro dorucovani) popren, pokud by se mél prosadit nazor vyjadreny v ndlezech sp.
zn. II. US 2560/13 a sp. zn. I. US 892/14. Lhiita jako konkrétné vyjadieny casovy 1isek
konci uplynutim okamziku vymezujiciho jeji konec. Uplynuti lhiity pro podani navrhu tedy
nezavisi na ndsledném jednani soudu - zda a kdy se bude timto navrhem zabyvat. Miize
samozrejmé dojit k situacim, kdy podani bude odeslano ¢i doruceno tésné po uplynuti
lhiity, tedy formalné pozde, ale jesté v dobé, kdy se jim adresat nestihne zabyvat. Ani to
vSak neni ditvod zavadet materialni hledisko pro posuzovani plynuti ¢asu, nebot jde o
prirozeny diisledek plynuti ¢asu (prvni okamzZik po poslednim viéasném okamZiku je z
povahy véci okamzikem pozdnim). Hlediskem pro hodnoceni okolnosti rozhodnych pro
posouzeni véasnosti podani nemiize byt ani pokracujici elektronizace justice, pokud se
nijak neprojevi v zakonném vymezeni rozhodnych okolnosti. Jinymi slovy: soud nemiize
rozsirovat zakonoddrcem stanoveny uplny vycet v § 57 odst. 3 obcanského soudniho radu
pouze s odkazem na skutecnost, ze dochdzi k elektronizaci justice. *

Obdobny formalni piistup byl zpravidla volen i pfi stanovovani okamziku zahajeni
fizeni v pfipadé, ze byl navrh na zahajeni fizeni u€inén prostiednictvim vefejné datové
sit¢ a elektronické aplikace urcené k podani takového navrhu. V takovém ptipade je totiz
navrh elektronicky dodan nejprve do této elektronické aplikace a az poté na prislusny
soud. I kdyz by k tomu mélo dochazet v té€sné navaznosti na sebe, nejsou vylouceny
pripady (ke kterym fakticky dochazi), kdy mezi témito dvéma okamziky je vétsi casova
prodleva (fadové i dnii). P¥itom dle znéni § 82 odst. 1 OSR (ve znéni do novely provedené
z. €. 404/2012) bez dalsiho platilo, Ze fizeni je zahajeno dnem kdy dosel soudu navrh na
jeho zahdjeni. Z toho obecné soudy dovozovaly, ze rizeni zahajované na zakladé
elektronického podani je u soudu zahdajeno teprve dnem, kdy bylo elektronické podani
doruceno na jeho elektronickou podatelnu, s dorucenim ndvrhu na elektronickou
podatelnu Ministerstva spravedinosti nejsou spojeny zdadné pravni ucinky (usneseni
Krajského soudu v Brné ze dne 24. 3. 2011, ¢. j. 18 Co 239/2010-44) Ptitom takovy vyklad
mohl mit pro zalobce zna¢né nepiijemné disledky spojené napt. s moznym promléenim
&i prekluzi prava. Uvedeny problém viak odstranila novela OSR provedena z. &. 404/2012
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Sb., kdy do § 82 odst. 1 OSR bylo doplnéno, Zze v piipadé, Ze je navrh podan
prostiednictvim vetejné datové sité do elektronické aplikace uréené k podani navrhu, je
fizeni zahdjeno okamzikem, kdy byl navrh dostupny informa¢nimu systému uréenému k
piijmu takového podani.

Dle § 57 OSR plati, ze lhiita je zachovana, je-li posledniho dne lhiity uéinén tikon u
soudu nebo podani odevzdano organu, ktery ma povinnost je dorucit. Dorucujicimi organy
jsou pak zakotveny v § 48 OSR. Dorudovacimi organy jsou zejm. soudni dorucovatelé,
organy Justini straZe, soudni exekutofi, provozovatelé posStovnich sluzeb a dalsi tam
uvedené. Dorucovani prostiednictvim vefejné datové sit€¢ neni dorucovanim
prostiednictvim doruéovaciho organu, ale zvlastnim zptisobem doruéeni (srov. § 45 OSR).
(Srov. i napt. usneseni US ze dne 22. 1. 2009, sp. zn. III. US 2361/08 nebo usneseni US
ze dne 20. 7. 2005, sp. zn. I. US 250/05). Zachovéni Ihity dle § 57 OSR tedy neni zakonem
vyslovné s timto zpisobem doruceni spojeno. Proto v tomto sméru, vychazime-li z ¢isté
jazykového vykladu daného ustanoveni, méli bychom dojit ke stejnému zavéru. Jazykovy
vyklad je vSak pro dosazeni sprdvné intepretace pravni normy Casto nedostacujici.
Naopak, je tfeba uzit také teleologického vykladu a zabyvat se pfedevsim tim, jaky je ticel
analyzovaného ustanoveni. Divodem, pro¢ neni uc€astnik civilniho soudniho fizeni jiz
odpovédny za piipadné prutahy pii dorucovani, pokud pisemnost fadné predal k preprave,
je predev§im ochrana prav tohoto ucastnika. Cilem zakonodarce bylo poskytnout
ucastniku jistotu ve vécech tak dualezitych, jako je realizace procesnich ukont, aby si byl
jist, ze pokud posledni den lhity uéini to, co je tieba, respektive toto pfeda organu, ktery
je povinen jeho tkon soudu piedat, uéinil tim pro dodrzeni ¢asového ramce k tomuto
ukonu mu poskytnutého zadost. V piipadé absence vefejné datové sité v ustanoveni § 57
OSR, je pak také tieba vyiesit, zda jde o zamér zdkonodarce nebo jde o mezeru v zakong,
tj. o jeho neuplnost. Tj. je tfeba zhodnotit, zda je zdmérem zakonodarce, Ze ponechava
aplikaci § 57 odst. 3 OSR pouze na organy, které maji povinnost podani dorugit, a
nerozsifuje ji na vefejnou datovou sit, nebo zda jde spise o nevédomou mezeru v zakoné,
kdy zékonodarce pifi doplnéni dorucovani prostiednictvim datovych schranek zaslani
prostiednictvim vefejné datové sité do ustanoveni § 57 nedoplnil. (Podrobné;ji k vykladu
pravnich predpist Melzer, 2011).%0

Mame za to, Ze aktualni stav jiZ spiSe nasvéd¢uje tomu, ze se 0 mezeru v zakoné jedna
a je proto postupovat cestou dotvafeni prava. Tyto nase zavéry vychazeji i znazoru, ktery
vyslovil ve svém rozhodnuti Ustavni soud (sp. zn. II. US 2560/13 ze dne 20. 5. 2013). S
ohledem na stdle se prohlubujici elektronizaci justice, kterd se ponejvice projevuje prave
v oblasti dorucovani, je treba akcentovat materialni prvek a vyzdvihnout smysl dorucovani
Jjako takovy, a tim tedy i zachovani lhity v pripadech, kdy tato lhuta po formalni a
technicke strance jiz vyprsela. Smysl tohoto materialniho rozméru dorucovani je pritom
treba chapat jako preferenci vécného, meritorniho vyrizeni (posouzeni) véci pred jejim
ryze procesnim skoncenim tam, kde tomu povaha véci vyslovené nebrani (Shodné i
Vackova. In Jirsa a kol., 2014: 422. Viceméné shodné¢ i Jirsa, Pal’ko, Vancurova. In Jirsa
a kol., 2014: 304).

Takovy vyklad je 1épe schopen zajistit pravni jistotu a legitimni ocekavani ucastnika
tizeni. Odesilatel mize jen stézi predejit pfipadnym technickym problémim, které se pfi
odesilani resp. doru¢ovani mohou vyskytnout a které mohou vyznamné ovlivnit dobu, kdy
bude pisemnost dorugena. I z judikatury Ustavniho soudu vyplyva, Ze technické problémy

10 Podrobné&ji k vykladu pravnich predpisii
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nemohou jit k tiZi odesilatele. (Srov. nélez US ze dne 29. 3. 2011, sp. zn. IL. US 1911/11.
V tomto piipad¢ se jednalo o doruceni neuplného podani). Jen stézi pak bude soudy
prokazovano, jakou dobu doruCovani jest¢ mohl odesilatel predpokladat a co uz je onim
technickym problémem. Nemé ani vyznam posuzovat, mél-li byt odesilatel dostatecné
odpovédny a odeslat podani radéji deset minut pifed koncem lhiity namisto napf. jedné
minuty (jen té¢Zko zde bude soud moci piihlédnout i k jinym okolnostem piipadu,
judikatura soud by se lisila soud od soudu). Nema ani vyznam C¢init rozdil mezi
jednotlivymi zptisoby doru¢ovani.*

Takovy vyklad, popt. zména pravni Gipravy nami uvedenou mezeru odstranujici také
zajisti, ze bude naplnén zakladni ucel civilniho soudniho fizeni, kterym je zajisténi
spravedlivé ochrany soukromych prav (§ 1 OSR). Ucel civilniho procesu je zdkladnim
vychodiskem nejen pro legislativni konstrukci civilniho radu soudniho, ale také pro jeho
interpretaci a aplikaci.(Lavicky. In Lavicky, 2016: 5). Formalisticky postup soudt
nesleduje ani legitimni cil sledovany § 57 OSR, jim je pIné poskytnout Giéastnikiim celou
lhiitu stanovenou zakonem ¢i soudem. Viz i Hromada. In Svoboda, Smolik, Levy, Sinova
a kol., 2017: s. 280). Uvedené musi bezmezné platit pro dorucovani prostfednictvim
vetejné datové sité do datové schranky. Stejné tak ale i pro jiné zplsoby dorucovani
prostiednictvim vetejné datové sité, které zakon jako jeden ze zptisobll dorucovani také
umoziuje (tedy dorucovani emailem, at’ uz se jedna o podani podepsané uznavanym
elektronickym podpisem, tj. kvalifikované elektronické podani ¢i bez tohoto podpisu, tj.
prosté elektronické podani). Nelze vsak pfihlizet k pfipadnym technickym problémtim na
stran¢ odesilatele. To ani v pfipadé dorucovani prostfednictvim vetejné datové sité do
datové schranky. (Srov. usneseni Krajského soudu v Hradci Kralové ze dne 28. 4. 2011,
€.j.23 Co 162/2011-36: Podani ucastnika je véasné, pokud bylo vcas odeslano, ale nebylo
soudu doruceno; o takovy pripad vSak zasadné nejde v situaci, kdy neni odeslano chybou
v systému podatele. Technické problémy podatele tykajici se funkcnosti systému datovych
schranek nemohou jit az na vyjimky k tizi ostatnich ucastnikii, nebot je odpovédnosti
kazdého, jakym zpiisobem zajisti odsilani svych pisemnosti, a doruceni ukonu soudu
prostiednictvim verejné datoveé sité neni jedinym moznym zpiisobem podani. Citovano dle
Jirsa a kol., 2014: 422).

ZAVER

Zvysujici se elektronizace justice, resp. civilniho soudniho fizeni s sebou pfinasi
nesporné vyhody pro vSechny zO¢astnéné subjekty. Nejmarkantnéji se pritom
elektronizace civilniho soudniho fizeni projevuje v oblasti dorucovani, kdy jednim z
moznych zplisobli doruovani je i doruovani prostfednictvim vefejné datové sité.
Elektronicky zptisob komunikace mezi soudem a ostatnimi subjekty zjednodusuje pribéh
fizeni aprispiva tak kjeho zefektivnéni. Zaroven vSak ssebou pfinasi i urcité
problematické otazky, se kterymi je tfeba se vramci judikatorni praxe vypotadat.
V ¢lanku jsme upozornily pouze na nékteré z nich.

V nékterych piipadech je vSak postup soudu pii feSeni vznikajicich praktickych
problémi spojenych s doruovanim prostfednictvim vefejné datové siteé prilis
formalisticky. Cil zdkonodarce vytyCeny pfi zavadéni prvka elektronizace do civilniho

1| kdyZ i zde jsme si védomy uritych omezeni, spo¢ivajicich napt. v omezeni oteviraci dobou

provozovatele postovnich sluzeb nebo stanovenou hodinou vybirani schranek.
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soudniho fizeni, kterym ma byt mj. i zefektivnéni ochrany prav ucastnikd, tak v takovych
ptipadech neni beze zbytku naplnén a ve svém dusledku takovy postup zasahuje do prava
na spravedlivy proces danych ucastnikti fizeni.
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Abstract

The article is devoted to the research of actual problems of competition development in
the conditions of digital economy and globalization. Unfair trade with the use of computer
technology, market manipulation, organization of digital cartels — urgent problems that
require solutions not only at the national but also at the international level. Antitrust
legislation should support and allow for the disclosure of the potential and effectiveness
of information developments, while protecting the interests of third parties and
consumers. That is why interesting experience of the European Union, which provides for
the establishment of standard rules for online contracts for the purpose of simplification
and intensification of cross-border e-Commerce, and is also implementing a reform of
copyright with the aim of improving the protection of digital content of the participating
countries of the EU.

Key words: competition development, antitrust legislation, online contracts, digital
economy, Internet trade

JEL Classification: 031

One of the most important indicators of any developed state is its ability to provide a
favorable business environment, and the formation of effective antitrust legislation is
impossible without taking into account the economic, social and political situation,
cultural and national traditions. The new challenges of the digital economy, globalization,
the active exit of companies outside the national markets, make us pay attention to the
trends of regulation of competitive relations not only at the national but also at the
international level. The well-known Russian researcher Yuri A Tikhomirov, rightly notes
that in modern conditions it is «international norms that act as a General measure of the

1 Leading researcher of the department of civil legislation of foreign states, Institute of Legislation
and Comparative Law under the Government of the Russian Federation

2 The study was supported by RFBR within the framework of the scientific Project Ne 16-23-

08001 "Criminal and administrative liability of legal entities for violation of competition rules".
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assessment of national regulators, and the contractual relations of States involve the
harmonization of their legislation where an agreement is fixed in the common interest»>.

In modern conditions, when the development of competition is influenced by the trend
of strengthening the role of digital companies, the search for effective tools to regulate
competitive relations becomes relevant at the national and international level. In addition,
interest in the research topic is caused by the need to implement the task of improving
competitiveness in the global market not only in certain sectors of the economy of the
Russian Federation, but also in the economy as a whole.

In the strategy of competition development and antitrust regulation in the Russian
Federation for the period 2013-2024% competition is defined as the basis for the
progressive development of the country, which provides a constant and dynamic
introduction of innovative technologies, is the main driver of the evolutionary
development of society, generates diversity and ensures the most efficient allocation of
resources. At the same time, the protection and development of competition is one of the
main directions of the Russian state policy.

On the one hand, these trends are of positive importance and contribute to the further
economic and technological progress and the development of competition. Digital
companies have a priority in international business, the information technology sector is
increasing its share in global GDP, and the development of the digital economy is a key
tool for the growth of Russia's competitiveness. To implement the domestic and foreign
policy of the Russian Federation in the field of information technology, the Strategy for
the development of the information society in the Russian Federation for 2017 - 2030° and
The program "Digital economy of the Russian Federation™® were adopted.

On the other hand, the spread of electronic search engines, Internet platforms, etc. is a
favorable environment for the Commission of various offenses,” for example, to conduct
unfair trade using computer technology, market manipulation, organization of digital
cartels, etc. Russian researcher A. ya. Kapustin draws attention to the fact that «if
economic entities from the more developed countries of the world penetrate the markets
of less developed countries, they can become the bearers of fair competition in its
destroyers, and the protectionist policies of underdeveloped countries will not look

Yuri A. Tikhomirov. Développement des recherches en droit comparé en Russie. Revue

internationale de droit comparé, 2017. Ne 3, p. 513-524

4 "“Strategy of development of competition and Antimonopoly regulation in the Russian
Federation for the period 2013-2024" (app. The Presidium of the FAS of Russia 03.07.2013).
Legal reference system "consultant Plus".

5 The decree of the President of the Russian Federation from 09.05.2017 N 203 "About Strategy
of development of information society in the Russian Federation for 2017-2030" Official
Internet portal of legal information http://www.pravo.gov.ru, 10.05.2017, "Meeting of the
legislation of the Russian Federation”, 15.05.2017, N 20, St. 2901

6 The decree of the RF Government from 28.07.2017 N 1632-p «About the approval of the
program "Digital economy of the Russian Federation» the Official Internet portal of legal
information http://www.pravo.gov.ru, 03.08.2017, «Meeting of the legislation of the Russian
Federation», 07.08.2017, N 32, p. 5138

7 Read more: Hutchinson K. S. Big data and competition law. Right. Journal of Higher school of
Economics. Nel, 2017. P. 216. P. 216-245
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deviating from the relevant principles, and ensuring their action.®» Breaking the rules of
competition, developed countries often try to create the most favorable conditions for their
companies in the digital sector and to restrict competition to the local companies in third
world countries. The situation is complicated by the fact that the «Internet giants» such as
Facebook and Google and others concentrate a significant part of the global digital market,
and often impose unfair contract terms on the Internet.

In the context of the globalization of international trade and financial markets, the
development of the digital economy and the effective use of electronic means cannot be
achieved in isolation from the entire world community. That is why the Russian program
«Digital economy» pays close attention not only to the domestic mechanisms for the
introduction of electronic means, but also to cooperation with partners in the European
and Asian-Pacific areas, which are recognized as a priority - regional cooperation in the
formats of the EAEU, SCO and BRICS.

Thus, the Russian researcher V. A. Vaypan notes that «among the priority measures
that are necessary for the development of the digital economy, it is necessary to include
the development of proposals for the formation of basic legal concepts and institutions
that provide modern digital civil turnover and determine, including the principles of
paperless interaction, the use of an electronic document, an electronic duplicate of the
document, an electronic archive, etc .These basic legal concepts and institutions in the
field of digital economy will be fixed in the regulatory legal acts.®» The United Nations
Commission on international trade law (UNCITRAL) has prepared the following
documents aimed at elimination of obstacles in using electronic means: the United Nations
Convention on the use of electronic communications in international contracts 2005 (from
January 6, 2014 at the Convention participates, and Russia), the United Nations
Convention on carriage of goods by sea (Hamburg rules) 1978, (Russia does not
participate in the Convention), UN Convention on contracts wholly or partly by sea
international carriage of cargo (Rotterdam rules) 2008 (Convention not in force),
Additional Protocol to the Convention on the contract for the international carriage of
goods (CMR) concerning the electronic consignment note 2008, which provides for the
possibility of issuing electronic bills of lading and the use of electronic transport records.
Russia has acceded to the Additional Protocol to the Convention on the contract for the
international carriage of goods by road (CMR), signed in Geneva on 20 February 2008,
aimed at simplifying and speeding up the procedure for issuing a contract of carriage by
introducing an electronic consignment note.

The development of competition is impossible without effective legislation regulating
international trade, so the development of unified rules for the use of electronic means in
international trade is an effective legal tool to counter the restrictions of international
business. An important measure aimed at combating restrictions in the implementation of
international trade and the development of fair competition is the accession of the Russian
Federation to the Convention on the contract for the international carriage of goods by

8  Kapustin A. Ya. International legal regulation of competition on the universal level: status and
prospects. Competition in market economy: limits of freedom and restrictions: monograph / A.
A. Amangeldy, O. A. Belyaeva, A. N. Varlamov et al.; resp. edited by A. V. Gabov. M.: Institute
of legislation and comparative law under the Government of the Russian Federation,
Jurisprudence, 2016. 384 p. legal-reference system Consultant Plus.
9 Vaypan V. A. Fundamentals of legal regulation of the digital economy // law and Economics.
2017.N11.S.5-18.
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road (CMR) concerning the electronic consignment note®, which will help to harmonize
the requirements of international road transport, reduce administrative procedures for
carriers and create equal conditions for the activities of Russian road carriers in the
international market.

The United Nations Commission on international trade law (UNCITRAL) is also
constantly working on the preparation of model laws that serve as a model for the adoption
of relevant legislation by States and promote the harmonization of legal norms. For
example, in the field of «digital economy» were adopted model law on electronic
Commerce with Guide to enactment (new York, 1999) and the model law on electronic
signatures with Guide to enactment (new York, 2002), which aims to assist States in
establishing a modern, consistent and balanced legal framework for effective solution of
a question on the legal regime of electronic signatures and give certainty to their status.

Antirust legislation should support and allow for the disclosure of the potential and
effectiveness of information developments, while protecting the interests of third parties
and consumers. Interesting experience of the European Union, which provides for the
establishment of standard rules for online contracts for the purpose of simplification and
intensification of cross-border e-Commerce, and is also implementing a reform of
copyright with the aim of improving the protection of digital content of the participating
countries of the EU.

A promising area of competition development of the member States of the Eurasian
economic Union (EAEU) is the construction of a single digital market of the EAEU, in
which the freedom of movement of goods, services, capital and labor is provided, as well
as the conduct of a coordinated, coordinated or unified policy in the sectors of the
economy. As noted by modern researchers, «the unity of the EU market is provided today
by the interrelated effect of negative integration (levelling the barrier function of borders,
which abolished many barriers of a different nature and increased competition) and
positive integration (which harmonized national standards and norms and unified
approaches to the implementation of national economic policy of member States in
various fields)»'. In addition, positive foreign experience in developing A strategy for the
single digital market for Europe» (Communication A Digital Single Market Strategy for
Europe) [4] can be taken into account in the preparation of new proposals for improving
the supranational legislation of the EAEU.*? In this Strategy, a Digital Single Market,
DSM is defined as a market that, first, provides free movement of goods, labor, services,
capital. Second, as a market in which individuals and businesses can equally access and
operate the Internet in a fair competition, with a high level of consumer protection and
personal data protection, and regardless of their nationality or location.

10 Decree of the Government of the Russian Federation of 30 January 2018 Ne 83 " on the accession
of the Russian Federation to the Additional Protocol to the Convention on the contract for the
international carriage of goods by road (CMR) concerning the electronic consignment note”.
ATP consultant Plus.

11 Kondratieva N. B. Competition in the EU: economy, politics, law / N. B. Kondratieva; Institute
of Europe RAS. — M.: Rus. souvenir, 2009. - 74 p. - (reports of the Institute of Europe. No248),
p.5

2 Single digital market strategy for Europe " (Communication A Digital Single Market Strategy
for Europe) Official website of the European Union legislation: http://eur-
lex.europa.eu/legalcontent/EN/TXT/?uri=celex%3A52015DC0192 Brussels, 6.5.2015 COM
(2015) 192 final
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The main directions of the Strategy are aimed at ensuring better access of consumers
and companies to Internet trade throughout Europe, creating fair conditions for the
development of IR networks and content services, increasing the growth potential of the
European digital economy.

To attract participants to e-Commerce, it is necessary to ensure their trust in each other
by developing and applying clear and uniform rules for transactions that are independent
of the location of the parties. Participating companies should be aware of the requirements
of other EU States, and consumer protection should be provided at the legislative level.
The national legislation of the member States of the EU on contracts and consumer
protection in the future should be fully harmonized with the uniform rules. Currently, for
example, in the EU subject to the General rules in respect of rendered to the consumer
before the transaction information.

Protection of the rights of participants in the online trade in the EU is provided by the
Directive of the European Parliament and of the Council of the European Union No.
2013/11/EU "On alternative dispute resolution with the participation of consumers™ and
Rules of the European Parliament and of the Council of the European Union No. 524/2013
"On the settlement of disputes involving consumers online," adopted may 21, 2013. Under
the Rules 524/2013 from 21.05.2013 Internet platform for the resolution of disputes valid
from 2016, which greatly simplifies the ability of users and entrepreneurs to national
authorities competent to consider disputes in the field of Internet trading.

According to Russian researchers, the introduction of online dispute resolution on a
special website of the platform deserves the most attention and study, as it opens up new
opportunities for e-justice®.

Harmonization of the legal approaches of the participating countries of the EAEU was
the best norms of the Antimonopoly legislation of the countries participating in the EEU
and other foreign countries Model law on competition. It should be recognized that the
EEU has managed to achieve significant success in the harmonization of antitrust
legislation, as the territories of the EAEU member States have implemented common
approaches to the protection of competition and the restriction of monopolistic activities.
All this became possible, including, thanks to the adoption of the model law on
competition, approved by the decision of the Supreme Eurasian economic Council of
October 24, 2013 N 50.

When analyzing the ratio of national and supranational antitrust regulation in the
EAEU, one should take into account the explanations of the Large Board of the Court of
the Eurasian economic Union of April 4, 20174, First, unification in the field of antitrust
regulation in the EAEU space is made within the framework of article 76 of the Treaty, as
well as the Protocol, which, according to paragraph 2 of article 74 of the Treaty, establish
General rules of competition in cross-border markets. Secondly, the EAEU member States
cannot change the criteria for the admissibility of vertical agreements established by the
Union. Third, the Court established the principle of direct action of the EAEU law, defined
the policies implemented within the Union and assessed how possible the term «any
product market» is used in national legislation.

13 Ermakova E. P., lvanovskaya N. In.. Online dispute resolution involving consumers in the
European Union: documents 2013. Modern law. No. 8.2014.p. 128-131

14 Advisory opinion on the statement of the Republic of Belarus on the clarification of the

provisions of articles 74, 75, 76 Of the Treaty on the Eurasian economic Union of may 29, 2014.
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The study suggests that the development of competition in the context of globalization
and the digital economy is impossible without the development and application of unified
rules of trade, international treaties, the use of effective legal instruments that operate not
only at the national but also at the international level. The evolution of competitive
relations forces us to constantly move forward, improving legislation that corresponds to
the new economic realities. Analyzing new trends in regulation, Yu. A. Tikhomirov noted
that «the crisis in Russia and other countries encourage the effective use of the resources
of law. Complex processes in the legal sphere are pushing to study their trends and new
vectors»®®. [9] in the sphere of regulation of competitive relations, new national and
international regulators are emerging, new laws are being adopted aimed at protecting the
rights of consumers and entrepreneurs operating on the Internet.

It is advisable to continue the work on the formation of supranational legislation that
will help to improve the competitiveness of companies in the digital space of the EAEU,
as well as favorable conditions for access to the digital market of small and medium-sized
businesses of the EAEU member States. For the effective functioning of the single market
within the EAEU, it is important not only to eliminate barriers to the movement of goods,
services, capital and labor, but also to ensure compliance with the General rules of
competition in the member States.

CONTACT INFORMATION
ternovayal6@yandex.ru

Institute of Legislation and Comparative Law under
the Government of the Russian Federation

Russia

15 Tikhomirov Yu.A. Are the new regulation vectors - "other" right? // Journal of Russian law.
2016.N4.C.5-15.
126



prof. JUDr. Peter Vojcik, CSc.

Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta

Jednotny digitalny trh a ochrana dusevného vlastnictva

Digital single market and the protection of intellectual property

Abstrakt

Autor sa Vv clanku venuje otazkam jednotného digitalneho trhu vo vztahu k pravam
duSevného vlastnictva, ktoré vyznamnou mierou sa podielaju na realizacii zamerov
jednotného digitilneho trhu. Poukazuje na normy Vtejto oblasti azmendm, ktoré
V désledku eurdpskej upravy v pravnej uprave autorského prava ako aj priemyselnych
prav v Slovenskej republike v poslednom obdobi. Rozoberd aj zmeny, ktoré nastali
V pravnej uprave obchodného tajomstva v Obchodnom zdkonniku v désledku prijatia
smernice Eurdpskeho parlamentu a Rady (EU) ¢ 2016/943 ato aj zmeny ktoré sii
procesného charakteru. Strucne poukazuje na podstatné zmena v novom autorskom
zakone a\V zdkone o ochrannych znamkach. Samostatna stat’ je venovand aktudlnym
otazkam pripravy legislativy pre zavedenie jednotného patentu a jednotného patentového
sudu, pricom poukazuje aj na ustavnoprdvne otazky s tym spojené.

Klucoveé slova: digitalny trh, autorské pravo, pravo dusevného vlastnictva

Abstract

The author focuses on the issues of a Digital single market in relation to Intellectual
property law that contribute significantly to the realization of the goals of the Digital
single market. Author points to the standards in this field and the changes that have been
made since the European legislation on copyright law and industrial law in the Slovak
Republic has recently been made. The author also discusses the changes that have
occurred in the business confidentiality in the Commercial Code as result of the adoption
of the European Parliament and Council (EU) No. 2016/943, including changes that are
of a procedural nature. The author briefly points to a substantial change in the new
copyright law and the trademark law. The separated part is devoted to the current issues
of legislative preparation for the introduction of a unitary patent and a single patent court,
while pointing to the constitutional issues associated with it.

Key words: digital market, copyright law, intellectual property law

JEL Classification: O34
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UVODNE POZNAMKY

Vytvorenie jednotného digitalneho trhu v Europe ma za ciel’ zabezpecit’ rovnaky
pristup k vyrobkom a sluzbam, vytvarat’ vhodné prostredie pre dynamické a bezpecné
online inovacné systémy v Europe s cielom zaistit’, aby mohol kazdy eurdpsky obcan,
podnik a verejna sprava doverovat online sluzbam a vyuzivat’ prinosy digitalnej revolucie.

EU sa usiluje o uskuto&nenie jednotného trhu s vyrobkami a sluzbami na celom svojom
uzemi alogicky tak aj v ramci jednotného digitdlneho trhu dochadza k realizacii
rovnakého ciel'a v digitalnej sfére, a to vd’aka odstraneniu regula¢nych bariér. Odhliadnuc
od stgasnych 28 vnatrostatnych trhov EU, ide o harmonizovant a integrovant eurdpsku
oblast’ bez prekazok, ktoré by branili vo vyuzivani digitalnych a online technologii a
sluzieb.

Jednotny digitalny trh, teda sektor zahfiiajuci digitdlny marketing, elektronicky
obchod a telekomunikacie, je uceleny priestor, v ktorom mézu l'udia a podniky
obchodovat’, inovovat a spolupracovat’ legalne, bezpecne a za prijateln1 cenu, ¢o im
ulah¢uje zivot.!

Tato kratka citdcia z oficidlnych zdrojov postacuje na to, aby sme oddvodnili
aktualnost’ problematiky, ktord je predmetom nasho skimania a poukazali na dolezitost’
ochrany dusevného vlastnictva a Vv tej stivislosti aj na nekalosut’azné nebezpecenstvo ktoré
prave v dosledku digitalnych prostriedkov nadobtida zna¢né rozmery, je agresivne a ma
okamzity dopad na celé uzemie EU.

Jednotny digitalny trh sa dotyka viacerych oblasti prava, ale vel'mi tzko stvisi
s pravami dusevného vlastnictva. Nie iba ochranné znamky, oznacenia pdvodu vyrobkov,
ale aj legislativa o autorskych pravach suvisi s jej komerénou strankou.

LCudia, firmy, spolocnosti, velké korporacie sa od nepamiti pokusali a pokusaju
ziskat’ si v ramci trhu a konkurencie dobré a vyhodné postavenie. Snaha o prezentaciu
vyrobkov asluzieb je zakladom uspechu a predajnosti, ¢o je v konecnom
dosledku zakladom pre zvySovanie zisku.

Pocitace a celkovo IT technologie otvorili obrovsku branu pre komunikaciu a pre
informatizaciu celej spolo¢nosti. PredovSetkym moznost’ vyuzivania internetu a inych
komunikacnych digitalnych technologii je zakladom pre cely elektronicky obchod, ale
hlavne pre propagéciu produktov a sluzieb su¢asne na celom trhu v ramci EU.

Neustala konkurencia medzi vyrobcami a ich vyrobkami, boj o zakaznika a boj o ¢o
najlepSie postavenie na trhu je priam zivnou pddou aj pre nekalositazné praktiky
a porusovanie pravidiel poctivého obchodného styku.

1. JEDNOTNY TRH - JEDNOTNA OCHRANA DUSEVNEHO
VLASTNICTVA

Hlavnym pravnym nastrojom pre propagaciu, reklamu tovarov ¢i sluzieb v ramci trhu
ako takého, su  predovSetkym predmety duSevného vlastnictva. Prostrednictvom
ochrannych znamok, obchodnych mien, ozna¢eni pévodu vyrobkov, log ¢i doménovych
mien, sa snazia ucastnici hospodarskej sut'aze ziskat’ na trhu svoje postavenie a ziskat’ si
odberatel'ov (spotrebitel'ov). V ramci jednotného trhu je dolezita aj ochrana dizajnov,

L http://publications.europa.eu/webpub/com/factsheets/digital/sk/#what-is-digital-single-market
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patentov ¢i autorskych diel, ale aj umeleckych vykonov, zvukovych a zvukovoobrazovych
zdznamov a vysielanych programov.

Z vyznamnej funkcie prav duSevného vlastnictva, a hlavne zjej ekonomickej,
vyplyva aj velka pozornost’ zo strany EU problematike pravam dusevného vlastnictva. Je
tu snaha o celoeurdpsku regulaciu pravnych predpisov. V oblasti prava dusevného
vlastnictva mame cely rad smernic, ale aj nariadeni, ktoré su sucast'ou nasho pravneho
poriadku.

V tejto stvislosti treba spomenuf, ze¢ v ramci EU nad rdmec prav dusevného
vlastnictva plati aj Nariadenie Rady (ES) ¢. 509/2006 o zarucenych tradi¢nych
Specialitach, ktoré upravuje vytvorenie osobitného registra zaru¢enych tradiénych
$pecialit pol'nohospodarskych vyrobkov a potravin, ¢o umoziuje, aby si mohli jednotlivé
krajiny zapisat’ do registra nazvy pol'nohospodarskych vyrobkov alebo potravin, ktoré st
pre danu krajinu typické. Prihlasit’ na registraciu mézu spolocne aj viaceré krajiny.
Takymto prikladom je spoloéné prihlasenie Ceskej republiky a Slovenska zarudenej
tradi¢nej Speciality ,,Spekacky* alebo aj ,,Spisské parky*. Oznacenie "zarucena tradicna
Specialita" sa nevzt'ahuje na konkrétne miesto vyroby, ale poukazuje na charakteristické
ingrediencie i spdsob vyrobnych procesov. Je preto potrebné odliSovat’ zarucené tradiéné
$peciality od ochrannych znamok ¢i oznafenia povodu vyrobkov a zemepisného
oznacenia vyrobkov.

O zapis do registra zarucenych tradiénych $pecialit méze poziadat’ len zdruZenie
vyrobcov alebo spracovatel'ov pracujucich s tym istym pol'nohospodarskym vyrobkom
alebo potravinou bez ohl'adu na jej pravnu formu alebo zlozenie. Tato registracia vSak
nema nic spolo¢né s pravami na oznacenie.

Pravna tprava dusevného vlastnictva v Slovenskej republike je od vstupu do EU
vsulade snormami EU aneustale dochadza k d’alsej implementacii smernic, ale
i naradeni do pravnych predpisov upravujtcich dusevné vlastnictvo.

V poslednom obdobi doslo k zdsadnym zmenam v oblasti prava dusevného vlastnictva
v Slovenskej republike. Nova Uprava je zavedena dvomi rozsiahlymi normami. Je to
predovsetkym novy autorsky zakon — zakon ¢. 185/2015 Z.z., ktory nadobudol u¢innost’
dna 1.1.2016. Tento autorsky zakon vsak bude musiet’ doplnit’ ¢i zmenit, a to v dosledku
pripravovanej novej smernici EU.

Pre oblast’ priemyselného vlastnictva je vyznamnym zakon ¢. 242/2017 Z.z. ktorym
sa zmenil zakon ¢. 435/2001 Z.z. o patentoch, dodatkovych ochrannych osvedéeniach
(patentovy zakon) a 0 zmene a doplneni niektorych zakonov. Tymito zakonmi ktoré boli
novelizované st zakon ¢&. 444/2002 Z.z. o dizajnoch, d’alej zakon &. 517/2007 Z.z.
0 uzitkovych vzoroch , d’alej zékon ¢. 506/2009 Z.z. 0 ochrannych znamkach, a zakon
¢. 145/1995 Z.z. o spravnych poplatkoch. Pre zjednodusSenie budeme v texte pouzivat’ pre
oznacenie zakona €. 242/2017 Z.z.. Tento zakon nadobudol u¢innost’ dna 1.1.2018, s tym
ze niektoré ustanovenia nadobudaju ucinnost’ az od 1.1.2019.

1.1. Nova smernica Eurépskeho parlamentu a Rady (EU) & 2016/943 o ochrane
nespristupneného know-how a obchodnych informacii (obchodného
tajomstva)

V suvislosti s prijatim smernice Eurépskeho parlamentu a Rady (EU) & 2016/943
o ochrane nespristupneného know-how a obchodnych informacii (obchodného tajomstva),
(d’alej v texte — smernica o obchodnom tajomstve) doslo k novelizacii Obchodného
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zékonnika (zakon ¢. 513/1991 Zb. v zneni neskorsich predpisov- v texte aj OBZ) ato
zdkonom €. 264/2017 Z.z.

Nazov uvedenej smernici, podla nasho nazoru, je dost’ zméto¢ny a na prvy pohlad
akoby nebol rozdiel medzi know-how? a obchodnym tajomstvom. Obchodné tajomstvo
v zmysle doterajSej upravy, ale aj do buducna treba vnimat’ ako jeden zo spdsobov
ochrany duSevného vlastnictva, pricom najcastejSie to bude know-how. Nemozno vSak
vyludit, aby sa prostrednictvom obchodného tajomstva chranili aj iné predmety
dusevného vlastnictva ako napr. pocitacové programy, na ktoré sa vztahuje
autorskopravna ochrana, pripadne aj iné autorské diela. Ako obchodné tajomstvo mozno
chranit’ aj databazy, ato ako autorské tak aj neautorské databazy (§ 135 a nasl. AZ).
Obchodnym tajomstvom teda mézu byt’ aj také nehmotné statky, ktoré nie si know-how.
Z tohto pohladu je délezita veta v ¢lanku (4) Gvodnych ustanoveni vys$Sie uvedenej
smernice 0 obchodnom tajomstve : ,, Obchodné tajomstvo je jednou z najcastejSich
pouzivanych foriem ochrany dusevnej tvorby a inovaéného know-how*. Tym sa deklaruje
aj v smernici to, ¢o sme vyssie uviedli.

V doésledku uvedenej smernice o obchodnom tajomstve, ako sme uviedli doslo
v Slovenskej republike k novelizacii Obchodného zakonnika. Pojem obchodné
tajomstvo vymedzeny v § 17 ods. 1 OBZ sa nezmenil, iba namiesto pojmu podnikatel’ sa
zaviedol pojem majitel’ obchodného tajomstva.

Do § 17 OBZ sa doplnili nové ustanovenia a to ods. 2 az 4. V ods. 4 sa konstatuje, Ze
»tovar poruSujuci pravo k obchodnému tajomstvu je tovar, ktorého navrh, vlastnosti,
fungovanie, vyrobny proces alebo uvedenie na trh ma podstatné vyhody z obchodného
tajomstva, ktoré bolo porusené”. Problémom je tu pouzitie pojmu "podstatnym
sposobom*. V smernici ( Clanok 2 ods. 4) je uvedené: ... ,ma vyznamny prospech
z obchodného tajomstva“. Pojem podsstatny diva priestor na rozne vyklady. Dalsim
problémom je to, Ze podstatné vyhody nema len tovar. Podstatné vyhody ziskava ten, kto
obchodné tajomstvo porusil, ¢i zneuzil. Okrem toho sa obchodné tajomstvo netyka iba
vyrobkov ale aj sluzieb. Dalej problémom je to, Ze zakonodarca definuje vyrobok
porusujuci obchodné tajomstvo.

Podl'a nasho nazoru ak sa neopravnene vyuZzilo obchodné tajomstvo v akejkol'vek
suvislosti, musi niest’ ten kto neopravnene obchodné tajomstvo vyuzil, zodpovednost’.
Preto je ustanovenie § 17 ods. 4 OBZ akoby nadbyto¢nym a zbyto¢ne komplikovanym.
Tu by uplne postacila uprava v § 20 OBZ . Ta sa v§ak po novele z nepochopitel'nych pric¢in
zmenila a vynechal sa zasadny odkaz na ustanovenia o nekalej sat’azi. V platnom zneni §
20 sa uvadza: ,, Proti poruseniu alebo ohrozeniu prava na obchodné tajomstvo prislucha
majitelovi obchodného tajomstva pravna ochrana.“ Slova v povodnej vete ,,ako pri
nekalej sut'azi“ sa vynechali. AvSak do upravy o pravnych prostriedkoch na ochranu
nekalej sutaze sa doplnilo nové ustanovenie § 55a OBZ, podla ktorého sa vSeobecné
ustanovenia o pravnych prostriedkoch ochrany proti nekalej sut'azi pouziju sa na ochranu
obchodného tajomstva .

Vo vsetkych ustanoveniach v Obchodnom zékonniku sa pojem podnikatel’ zmenil na
majitel’ obchodného tajomstva. Z toho vyplyva aj zaver, ze obchodné tajomstvo sa nemusi
tykat’ iba podnikatel’ského subjektu.

2 K pojmovym znakom know-how pozri aj VOICIK, Peter et al. Pravo dusevného viastnictva. 2.

vyd. Plzeii: Ale§ Cengk, 2014. s. 322 a nasl.
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V novom ustanoveni (§55b OBZ) sa pomerne podrobne zakotvili neodkladné
opatrenia vo veciach obchodného tajomstva. V prvom rade treba uviest, Ze tato tprava je
Vv Casti o pravnych prostriedkoch o ochrane nekalej sutaze ale uprava neodkladnych
opatreni sa tyka iba obchodného tajomstva. Okrem toho je podl'a naSho nazoru tprava
zbytoéne podrobna a mnohé otazky s upravené v CSP (§ 324 a nasl.).

Uplne novym intititom, ktory patri do procesného prava, je v § 55 ¢ OBZ upravené
Lnapravné opatrenie“. Podl'a nasho nazoru kazdé sudne rozhodnutie v ktorom sa
rozhodne o poruseni akéhokol'vek prava a 0 nasledkoch ztoho vyplyvajicich sleduje
napravu a su to teda napravné opatrenia. Kazda zaloba sleduje napravu ohrozenych alebo
porusenych prav, ¢o musi zalobca preukazat’. To ¢o je uvedené v § 55 ¢ OBZ su vlastne
spdsoby rozhodovania sudu. Bolo potrebné citlivejsie implementovat’ uvedent smernicu,
a ucel a obsah smernice dosiahnut’ doplnenim uZz existujicej pravnej Gpravy.

1.2. Autorské pravo

Aj voblasti autorského prava bolo prijatych pomerne vela smernic, ktoré boli
postupne implementované do nasho autorského zakona. Od 1.6.2016 plati autorsky zakon
¢. 185/2015 Z.z. ( v texte aj AZ).

Jedna z poslednych bola prijata Smernica Eurépskeho parlamentu a Rady (EU)
2017/1564 z 13. septembra 2017 o ur¢itych povolenych spésoboch pouzitia ur¢itych diel
a inych predmetov ochrany chranenych autorskym pravom a s nim stvisiacimi pravami v
prospech 0sob, ktoré st nevidiace, zrakovo postihnuté alebo postihnuté inou poruchou
¢itania, a o zmene smernice 2001/29/ES o zosuladeni niektorych aspektov autorskych prav
a s nimi suvisiacich prav v informacnej spolo¢nosti (U.v. EU L 242, 20.9.2017)." ktora sa
premietla do novely Autorského zakona — zakon ¢. 215/2018 Z.z. ktorou sa doplnil
Autorsky zakon o d’al$iu zakonnu licenciu v § 46a, na pouzitie diela pre potreby osob
S poruchou ¢itania. Tato novela nadobuda u¢innost’ dna 11.oktobra 2018.

Poukédzme aj na nariadenie EP a Rady (EU) 2017/1128 zo 14.juna 2017 o
cezhraniénej prenosnosti online obsahovych sluzieb na vnatornom trhu EU, a ktoré v
celej EU plati od 20.3.2018. V oblasti autorského prava ide o prvé nariadenie vobec.
Doposial’ bola tato oblast harmonizovand vylu¢ne smernicami. Ide o prvu iniciativu
Eurdpskej komisie Vv oblasti modernizacie a reformy reZimu autorského prava Eurdpske;j
unie. Prijatie uvedeného nariadenia vyplyvaji zo Stratégie pre jednotny digitalny trh a z
Oznamenia Eurdpskej komisie Eurdpskemu parlamentu, Rade, Hospodarskemu a
socialnemu vyboru a Vyboru regiénov s nazvom ,,Smerom k modernému, eurdpskejsiemu
ramcu autorského prava".

Podra tohto nariadenia spotrebitel’ ako uzivatel’ sluzby, ktory ziskal pristup k online
sluzbe v ¢lenskom S§tate svojho pobytu, by ju mal moznost’ vyuzivat aj v inom ¢lenskom
State vtedy, ked’ tam docasne vycestuje. Ide o sluzby ktoré st v jednej krajine uz zaplatené,
poskytujuce informacie, ale aj filmy, hudbu, e-knihy a ktoré z inej krajiny uz pristupné
nie su.

Vo vSeobecnosti sa vramci EU vold po zjednoteni a reforme autorského prava. Je
potrebné prisposobit’ autorské pravo digitdlnemu veku. AvSak pripravovani nova
smernica o0 autorskom prave vyvolava protichodné reakcie.

Europsky parlament odlozil hlasovanie o novej smernici pre politické nezhody uz
dvakrat. Nova legislativa ich m& zmodernizovat’, prispdsobit’ technologickému pokroku
21. storocia a ustanovit’ pravidla vynimiek a obmedzeni ich ochrany.
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K prebiehajucemu procesu ramci Europskeho parlamentu zaznela poziadavka Zze
pripravované navrhy na reformu autorskych prav v EU, ktorej cielom je prisposobit
stcasné pravidla digitdlnemu veku, musia zaistit’ spravodlivi rovnovahu medzi pravami
a zadujmami tvorcov a spotrebitelov. Okrem toho poslanci v fiom vyzvali na zlepSenie
cezhrani¢ného pristupu k dielam na internete, zaroven vSak ziadaju zohladnit’ vyznam
uzemnych licencii, a to najma v stvislosti s televiznou a filmovou produkciou. Podla
nasho nazoru bude potrebné riesit’ aj licencie na $portové prenosy a iné.

Povodne v navrhu bola aj uprava, podla ktorej by malo byt komeréné vyuzivanie
fotografii ¢i videozaznamov budov a umeleckych diel, ktoré su trvalo umiestnené na
verejnych miestach, viazané na predchadzajiici suhlas autorov alebo nimi
splnomocnenych 0sob, a podporili by tak zachovanie sicasného stavu. Podla dnes
platnych pravidiel maju ¢lenské Staty moznost zakotvit' alebo nezakotvit' do svojich
vnutrostatnych predpisov klauzulu o tzv. slobode panoramy, ktord umoziuje vyuzivanie
takychto reprodukcii bez predchadzajuceho suhlasu autorov.

Ozyvali sa aj hlasy, ze smernica o autorskych pravach bude hrozbou pre online
encyklopédie, spravodajské portaly. Vybor Eurdpskeho parlamentu pre pravne zalezitosti
oponoval spravodlivostou, aby kazdy umelec, interpret a autor dostal zaplatené za svoje
dielo.

VInu nevoéle vyvolavali aj poziadavky na prevadzkovatel'ov webovych stranok, aby
sledovali obsah chraneny autorsky pravami a pri linkovani na cudzie stranky platili ich
tvorcom za obsah. Smernica EU napokon nebola schvilena a ma byt predmetom
rokovania na jesen 2018.

Na zaver tejto Casti by sme radi upozornili na niektoré zmeny ktoré nastali
v autorskom prave pro prijati nového autorského zakona v porovnani s predchadzajtiicou
upravou.

- Do vymedzenia pojmu dielo (§ 3 ods. AZ) sa doplnilo, ze musi ist’ o jedinecny

vysledok tvorivej dusevnej ¢innosti autora. Mozno, Ze by vhodnejsie bolo uviest,
Ze je to originalny vysledok tvorivej duSevnej ¢innosti autora.

- Rozsiril sa okruh diel, na ktoré sa nevztahuje autorskoprdvna ochrana (§5
pism.c/,g/ah/). Za predmet autorského prava sa teda nepovaZuje
uzemnoplanovacia dokumentéacia dielo tradi¢nej l'udovej kultiry a vysledok
stidneho znalca, siidneho timoénika alebo stdneho prekladatel’a ( v zmysle zakona
¢. 382/2004 Z.z. vzneni neskorSich predpisov o znalcoch, tlmoénikoch
a prekladatel'och).

- Povodne bolo medzi vyhradnymi osobnostnymi pravami uvedené aj pravo na
autorsky dohl’ad a pravo na autorskt korekttru. V plathom autorskom zakone sato
zakotvilo do § 75 AZ v ktorom je uprava licenénej zmluvy na vydanie diela.
Autorsky dohl'ad je upraveny v § 33 ods. 8 s tym, ze zhotovitel’ stavby, ktora je
vyjadrenim architektonického diela, je povinny umoznit autorovi tohto diela
dohl'ad nad zhotovenim stavby, ak o to autor poziada a nie je to v rozpore s
opravnenymi zaujmami zhotovitel’a stavby.

-V uprave vztahu autorského prava a vecnych prav je novym § 33 ods. 9 podl'a
ktorého vlastnik veci alebo iny uZzivatel' veci, prostrednictvom ktorej je dielo
vyjadrené a ktora je originalom diela umiestnenym na verejnom priestranstve, je
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povinny v primeranej lehote pred jej znienim alebo trvalym premiestnenim
informovat’ autora o zamere znicit’ alebo trvalo premiestnit’ tuto vec. Ak nie je
autor znamy, nemozno ho urcit’ alebo ho nemozno najst’, vlastnik veci alebo iny
uzivatel’ veci informuje o tomto zamere prislusnt organizaciu kolektivnej spravy.

Z hl'adiska postmortalnej ochrany by bolo vhodné do § 18 ods. 4 doplnit,, tpravu
aka je v Autorskom zékone v CR (§ 11 ods. 5 zakona ¢&. 121/2000 Sb. ktory bol
doplneny zakonom ¢&. 102/2017 Sb.), ze ochrany sa méze domahat’ i po zaniku
majetkovych prav osoba blizka autorovi, pravnickd osoba zdruzujica autorov
alebo prislusny kolektivny spravca. V nasom autorskom zakone takato uprava
chyba.

Zmenena je aj uprava zakonnej licencie na pouzite diela formou citacie. V
predchadzajucom autorskom zakone ¢. 618/2003 Z.z. bola uprava v § 25
nasledovna :

,,Bez suhlasu autora mozno pouzit kratku cast zverejneného diela vo forme citdcie
v inom diele len na ucel recenzie alebo kritiky tohto zverejneného diela alebo na
vyucovacie ucely, vedeckovyskumné iicely alebo umelecke ucely. Takéto pouzitie
musi byt v sulade so zvyklostami a jeho rozsah nesmie presiahnut rdmec
odovodneny ucelom citdcie. Pri citdacii sa musi uviest meno autora alebo jeho
pseudonym, ak nejde o anonymné dielo, alebo meno osoby, pod ktorej menom sa
dielo uvadza na verejnosti, ako aj ndzov diela a pramen. Za takéto pouZitie
nevznika povinnost uhradit autorovi odmenu.

V sucasnosti platny Autorsky zakon upravuje citacie v § 37 takto : ,, Do autorského
prava nezasahuje osoba, ktora bez suhlasu autora pouzije formou citdcie
zverejnené dielo alebo jeho cast najmd na ucel recenzie alebo kritiky tohto diela.
Poutzitie diela alebo casti diela musi byt v sulade so zvyklostami a jeho rozsah
nesmie presiahnut ramec odovodneny ucelom citacie.*

Medzi zakonné licencie v § 38 AZ sa doplnila d’al$ia podl'a ktorej do autorského
prava nezasahuje osoba, ktord bez stihlasu autora pouzije dielo na ucel karikatury,
parddie alebo pastiSa (napodobenina), a to spOsobom, ktory nevyvolava
nebezpecenstvo zameny s pévodnym dielom.

V § 76 je zakotvena verejna licencia, podl'a ktorej autor moze pontuknut’ udelenie
licencie aj pravnym ukonom smerujicim voc¢i neurcitym osobam. Konanie, z
ktorého mozno vyvodit’ suhlas s podmienkami licencie, je prijatim takejto ponuky.
Autor méze takto udelit’ nadobudatel’ovi licenciu vyslovne aj na sposob pouZzitia
diela, ktory nie je v Case uzavretia licencnej zmluvy znamy. Verejni licenciu
mozno udelit’ len ako nevyhradnu a bezodplatnu a nemozno ju vypovedat. Takuato
formu udel'ovania licencie mozno vyuzit' najmé v on-line prostredi, predovsetkym
na pocitacové programy.

V § 90 AZ doslo k precizovaniu a doplneniu upravy zamestnaneckého diela.

Délezitym doplnenim je pravo zamestnavatel'a na dokoncenie, zmenu diela alebo
iny zasah do diela. V zmysle § 900ds. 9 ak zamestnavatel’ nevykondva majetkové
prava k zamestnaneckému dielu vobec alebo ich vykonava nedostato¢ne, ma autor
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pravo pozadovat’, aby mu zamestnavatel’ udelil za obvyklych podmienok licenciu
na pouzitie zamestnaneckého diela. Zamestnavatel’ nie je povinny licenciu podla
prvej vety udelit’, ak je to v rozpore s jeho opravnenymi zdujmami alebo je na strane
zamestndvatel'a iny zdvazny dovod na odmietnutie udelenia takejto licencie.®

1.3. ZNAMKOVE PRAVO

Ochranné znamky patria k najstar§im predmetom prav na oznacenie. Pravna regulacia
znamkového prava je zo strany EU pomerne intenzivna. Je to pochopitelné, nakolko
ochranné znamky su vyznamnym pravnym prostriedkom rozvoja obchodu a sluzieb,
nastrojom rozliSovania vyrobkov a sluzieb od réznych subjektov, pricom vol'ny pohyb
tovarov a sluzieb v ramci EU tato jeho funkciu este znasobuje.

Okrem nérodnych ochrannych znamok a medzinadrodnych ochrannych znamok
vramei EU méame aj ochranné znamky EU (predtym ochranné znamky spologenstva).
Diia 16. jina 2017 bolo v Uradnom vestniku EU publikované nariadenie Eurdpskeho
parlamentu a Rady (EU) 2017/1001 zo 14. juna 2017 o ochrannej znamke Eurdpskej tnie
(kodifikované znenie).

Je teda dand moznost ziskat' v jednom konani pred Uradom Eurdpskej tnie pre
dugevné vlastnictvo (EUIPO)*, ktory ma sidlo v Spanielskom Alicante, ochranna znamku
platni na celom uzemi EU.

V preambule tohto nariadenia sa uvadza, e je Ziaduce podporovat’ v celej Unii
harmonicky rozvoj hospodarskych aktivit a plynulé a vyvazené rozsirovanie ustanovenim
vnutorného trhu, ktory bude riadne fungovat a poskytovat’ podmienky, ktoré su podobné
podmienkam dosiahnutym na narodnom trhu. V snahe vytvorit' trh takéhoto typu
a pretvarat’ ho Coraz viac a viac na spolo¢ny trh by sa mali nielenze odstranit’ bariéry
volného pohybu tovaru a sluzieb a zaviest’ opatrenia, ktoré zabezpecia, Ze nedojde
k deformacii hospodarskej sutaze, ale navySe by sa mali vytvorit' pravne podmienky,
ktoré umoznia podnikom prispdsobit’ svoje aktivity rozsahu Unie, &i uZ pri vyrobe alebo
distribucii tovarov, alebo pri poskytovani sluzieb. Na tieto icely musia ochranné znamky,
ktoré umoziuju rozliSovanie vyrobkov a sluzieb podnikov identickym spdsobom v ramci
celej Unie, bez ohl'adu na hranice, figurovat’ medzi pravnymi néastrojmi, ktoré budd mat’
podniky k dispozicii.

Novelizované nariadenie je aplikovatelné v celej EU od oktobra 2017. Prinasa viaceré
a pomerne vyznamné zmeny. PredovSetkym sa zmenilo vymedzenie oznaceni, ktoré mézu
tvorit’ ochrannt znamku EU.

V zmysle ¢1.4 : ,,Ochrannt znamku EU moZu tvorit’ akékol'vek oznadenia, najmai slova
vratane osobnych mien, alebo kresby, pismena, Cislice, farby, tvar tovaru alebo obalu
tovaru alebo zvuky za predpokladu, Ze tieto oznacenia st sposobilé:

a) rozlisit' tovary alebo sluzby jedného podniku od tovarov alebo sluzieb inych
podnikov a
b) byt vyjadrené v registri ochrannych zndmok Europskej unie sposobom, ktory

K novej tprave zamestnaneckych vynalezov pozri : BACAROVA, Rendta. Tvorivost
zamestnancov a ich odmeriovanie z pohladu zmien v Slovenskom patentovom prave. IN : Revue
pro pravo a technologie. MU Brno 2017, ro¢nik 8 &islo 16, s. 3 a nasl.

4 D0 22.3.2016 sa tento trad nazyval Urad pre harmonizaciu a rozvoj (OHIM).
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prislusnym organom a verejnosti umoziuje jednoznacne a presne urcit’ predmet
ochrany poskytnutej majitelovi ochrannej zndmky®.

Podla Cl. 5 majitelom ochrannej znamky EU méze byt kazda fyzicka alebo
pravnicka osoba vratane subjektov verejného prava.

Uplnou novinkou je zavedenie Certifika¢nych ochrannych znamok (CI. 83 a nasl.).
Certifika¢na znamka EU je ochranna znamka EU, ktord sa za taka ozna&i pri
podani prihlasky znamky a ktora je spdsobila rozlisit’ tovary a sluzby certifikované
majitelom znadmky v stvislosti s materialom, spésobom vyroby tovarov alebo
poskytovania sluzieb, kvalitou, presnost'ou alebo inymi vlastnostami s vynimkou
zemepisného povodu od tovarov a sluzieb, ktoré takto certifikované nie su.
Certifika¢na ochranna znamka EU sa v podstate tyka zaruky osobitnych vlastnosti
urcitych tovarov a sluzieb.

Takouto ochrannou znamkou sa potvrdzuje, ze tovary a sluzby oznacené touto
ochrannou znamkou vyhovuji danej norme stanovenej v pravidlach pouzivania
a kontrolovanej v ramci zodpovednosti majitela certifikaénej znamky

Novelizacia ndsho znamkového zakona, ktora sa uskuto¢nila zakonom ¢&. 242/2017
Z.z. &astoéne implementovala Smernicu Eurépskeho parlamentu a Rady (EU) 2015/2436
7o 16. decembra 2015 o aproximacii pravnych predpisov ¢lenskych $tatov v oblasti
ochrannych znamok (U. v. EU L 336, 23.12.2015).

S ucinnostou od 1.1.2018 nadobudla ucinnost novela zakona o ochrannych
znamkach — zakon ¢. 506/2009 Z.z. ( v texte aj ZOZ), ktora bola vykonana zakonom ¢.
242/2017 Z.z. v ramci, ako sme uz vyssie uviedli, komplexnej novelizacie predpisov prav
priemyselného vlastnictva. Niektoré ustanovenie zdkona, na ktoré d’alej upozornime,
nadobudaju ucinnost’ az 1.1.2019.

Poukazeme na niektoré podstatné zmeny :

Doplnil sa § 7a, podrla ktorého sa za majitel'a ochrannej znamky povazuje
pravnicka osoba alebo fyzicka osoba zapisana ako majitel’ v registri, ak siad
nerozhodne inak. Zakon teda zvyraziuje uz zndimu skuto¢nost’, ze o majitel'ovi
moze rozhodnut’ sud.

Dalej sa do § 7b ZOZ doplnila uprava o spolumajitelovi ochrannej znamky.
Zaviedli sa rovnaké pravidla ako u spolumajitelov patentu. To znamena, Ze kazdy
zo spolumajitelov mdze pouzivat ochrannii znamku alebo podat’ Zalobu na
ochranu prav a méze disponovat’ so svojim podielom. Na uzavretie licencnej
zmluvy k ochrannej znamke je potrebny suhlas vSetkych spolumajitel'ov. Tak ako
je tomu u spoluvlastnikov patentu aj tu zakon riesi ak spolumajitel’ (fyzicka alebo
pravnicka osoba) nema pravneho nastupcu.

Ak bola zasahom do prav majitel'a ochrannej znamky sposobena skoda, majitel
ochrannej znamky ma prévo na jej ndhradu vratane uslého zisku. Ak bola zdsahom
do jeho prav sposobena nemajetkova ujma, majitel’ ochrannej znamky ma pravo

5 (14 NARIADENIA EUROPSKEHO PARLAMENTU A RADY (EU) 2017/1001z0 14. jina
2017 o ochrannej znamke Eurdpskej unie (kodifikované znenie)
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na primerané zadost'ucinenie, ktorym moéze byt aj peiazné plnenie. Rovnako moze
uplatnit’ aj pravo na vydanie bezdévodného obohatenia. VSetky tieto naroky sa
uplatfiuji v zmysle podmienok, ktoré stanovuje Obciansky zdkonnik.

Ak by doslo k zasahu do prév prihlasovatela, ktory sa uskutocnil po zverejneni
prihlasky, je mozné domahat’ sa prav az odo dna, od ktorého nastadvaju ucinky
zapisu ochrannej zndmky. Tym sa zvyraznila aj ochrana prév z prihlaSok
ochrannych znamok a zakotvenie doby, od ktorej sa mozno domahat' nahrady
majetkovej ¢i nemajetkovej ujmy.

Pre uplatnenie majetkovych prav v désledku porusenia prav majitel'a ochrannej
znamky (resp. uz aj prihlasovatel’a) platia osobitné premlcacie lehoty. Pravo na
nahradu skody alebo pravo na primerané zadostu€inenie v peniazoch sa preml¢i
za tri roky odo diia, ked’ sa majitel’ ochrannej znamky dozvie o $kode alebo o
nemajetkovej ujme a o tom, kto za itu zodpoveda (subjektivna lehota) s tym, ze pri
uplatneni prav podl'a odseku 3 nedo6jde k premlcaniu skér ako za tri roky odo dna,
od ktorého nastavaju Gcinky zapisu ochrannej znamky. Najneskor sa pravo na
nahradu skody alebo pravo na primerané zadost'u€inenie v peniazoch premlci za
pat’ rokov, a ak ide o Skodu alebo o nemajetkovil ujmu spésobentt imyselne, za
desat’ rokov odo dina, ked’ doslo k zasahu do prav , alebo odo dia, od ktorého
nastavaju uéinky zapisu ochrannej znamky, podl'a toho, ktora z tychto skuto¢nosti
nastane neskor (objektivna lehota).

V § 51 ods. 9 ZOZ sa upravuje instithit prerusenia konania pred uradom

z dovodu konania o predbeznej otazke prebichajiceho pred sidom alebo inym
prislusnym organom verejnej moci. Castou predbeznou otdzkou moze byt
platnost’ pravnych tikonov, ktoré sa zapisuji do registra ako je napr. zmluva
0 prevode ochrannej znamky, licen¢na zmluva, zalozna zmluva alebo tiez urcenie,
kto je majitelom & spolumajitelom ochrannej znamky. Urad rozhodne o preruseni
konania procesnym rozhodnutim, proti ktorému nie je pripustny opravny
prostriedok - rozklad.

V suvislosti s ochranou prav mézeme spomenut’ aj ochranu v stvislosti

s prevodom ochrannej znamky. V tejto suvislosti sa do pravnej Gpravy ( § 17 ods.
3a§ 18 ods. 3 ZOZ) dopiiia moznost’ nadobtidatel’a ochrannej znamky (nového
majitel'a) podat’ ziadost’ o obnovu zapisu ochrannej znamky a to este predtym, ako
podal Ziadost’ o zapis prevodu (prechodu) ochrannej znamky do registra. A tak sa
aj zmenilo ustanovenie § 22 ods. 2 ZOZ, ktoré vymedzuje okruh 0s6b opravnenych
na podanie ziadosti o obnovu zapisu ochrannej znamky. Je tam uvedeny nie iba je
majitel’ ochrannej znamky ale aj zalozny veritel’ a aj ina osoba, ktora preukaze
pravny zaujem. Takouto osobou je vzdy nadobudatel’ (novy majitel’), ktorej pravny
zédujem na obnove ochrannej znamky je nespochybnitelny. Pravny désledok
nepodania ziadosti o obnovu by bol totiz pre neho velmi nepriaznivy a to zanik
ochrannej znamky v zmysle § 23 ods. 1 pism. a) ZOZ.



Zabezpeka v sporoch 0 ochranné znamky.

Civilny sporovy poriadok upravuje neodkladné oparenia a zabezpecovacie
opatrenia (§ 324 anasl.). Neodkladné opatrenia (byvalé predbezné opatrenia)
mozno vyuzit' az vtedy ak nie je mozné nariadit’ zabezpecCovacie opatrenie.
Zabezpe€ovacim opatrenim ( § 343 CSP) méze std zriadit’ zalozné) pravo na
veciach, pravach alebo na inych majetkovych hodnotach dlznika na zabezpecenie
penaznej pohladavky veritela, ak je obava, Ze exekucia bude ohrozena.

Okrem vseobecnej upravy neodkladnych opatreni, CSP upravuje od § 341 aj
neodkladné opatrenia vo veciach dusevného vlastnictva.

Zabezpeka na strane Zalovaného

Podla § 342 CSP navrhovatel’ neodkladného opatrenia méze navrhnut, aby ten,
kto ohrozuje alebo porusuje pravo dusevného vlastnictva, mohol namiesto zdrzania
sa takého konania zlozit’ zdbezpeku do ischovy stidu na nahradu $kody alebo inej
ujmy vzniknutej ohrozovanim alebo porusovanim prava dusevného vlastnictva. O
vyske zadbezpeky rozhodne sud uznesenim, v ktorom uréi vysku zabezpeky, ako aj
lehotu, v ktorej je potrebné zabezpeku zlozit'.

V zakone o ochrannych znamkach doSlo k doplneniu pravnej Upravy
neodkladnych opatreni. Podmienky na nariadenie neodkladného opatrenia, ako
sme uviedli, upravuje v Civilny sporovy poriadok, pri¢om zakon o ochrannych
znamkach v § 13 obsahuje navySe len Upravu instititu zabezpeky na strane
navrhovatel’a.

Zabezpeka na strane Zalobcu

V uzneseni, ktorym sa nariad’uje neodkladné opatrenie, moéze sid aj bez navrhu
ulozit’ navrhovatelovi povinnost’ zlozit' peiazni zabezpeku v primeranej vyske
alebo podmienit’ vykonatelnost neodkladného opatrenia zlozenim penaznej
zabezpeky. Pri rozhodovani o vyske penaznej zabezpeky sud prihliadne na rozsah
Skody alebo inej ujmy, ktora méze vzniknit’ protistrane vykonanim neodkladného
opatrenia, ako aj na majetkové pomery navrhovatela; ulozenie povinnosti zlozit
zabezpeku nesmie byt podstatnou prekazkou uéelného uplatnenia prava. Zo
zloZenej zabezpeky sa modze uspokojit’ pravoplatne priznana nahrada skody alebo
ind ujma. Povinnost’ nahradit’ Skodu alebo int ujmu, ktora nebola z tejto zabezpeky
uspokojena, je potom nasledne vymahatel'na.

Licen¢na zmluva aj pre pripady ochrannych znamok bola doposial’ upravena

predovsetkym v Obchodnom zakonniku. Nova tuprava v § 20 ZOZ precizuje
a podrobnejsie ju upravuje. V 0ds. 3a 4 sa uprestiuje ze majitel’ ochrannej znamky
moze udelit’ licenénou zmluvou vyluént licenciu alebo nevyluénu licenciu. Ak nie
je v licen¢nej zmluve dohodnuté, Ze majitel’ ochrannej znamky udelil vyluénu
licenciu, plati, Ze udelil nevylu¢nu licenciu. Ak majitel’ ochrannej znamky udelil
vyluénu licenciu, nesmie udelit’ tretej osobe licenciu a je povinny, ak nie je v
licencnej zmluve dohodnuté inak, sdm sa zdrzat' pouzivania ochrannej znamky.
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Nadobudatel’ vylu¢nej licencie je povinny ochrannt znamku pouzivat, ak nie je v
licenénej zmluve dohodnuté inak.

Vymedzenie vylucnej licencie v zdsade zodpoveda autorskopravnej vyhradnej
licencii (§ 70 ods. 2 AZ). Aj v oblasti priemyselného vlastnictva sa teda zaviedlo
pravidlo, ze udelenim vylu¢nej licencie sa majitel sim obmedzuje v d’alSom
vyuzivani jej predmetu, ¢im dochadza k odklonu od vsSeobecného rezimu
Obchodného zakonnika (§ 511 ods. 1) a pod sankciou absolitnej neplatnosti
pravneho tkonu, je povinny zdrzat' sa udelenia d’alSej licencie tretej osobe. Na
druhej strane sa zavadza povinnost nadobudatela vylucnej licencie pozivat
ochrannti znamku v zmysle § 9 ZOZ, ako predpoklada aj tuprava Obchodného
zakonnika (§ 509 ods. 2), pretoze nedostatok skutoéného pouzivania ochrannej
znamky moze mat’ za nasledok jej zrusenie.

Licen¢nl zmluvu, podla novej upravy, mozno udelit’ aj na predmet prihlasky
ochrannej znamky. Ide o § 20 ods. 9 ZOZ, ktory nadobtida ti¢innost’ az 1.1.2019
a ktory upravuje zapis licencnej zmluvy, ktorou prihlasovatel’ udel'uje opravnenie
na pouzivanie oznacenia, ktoré je predmetom prihlasky (d’alej len "licencia na
prihlasku"). Zapisom ochrannej znamky nie je zapis licencie na prihlasku dotknuty
a povazuje sa za zapis licencie k ochrannej znamke, ak v licenénej zmluve nie je
dohodnuté inak. Upravou oznalenia, ziZenim zoznamu tovarov alebo sluZieb
alebo rozdelenim prihlasky (§ 27 ZOZ) nie je zapis licencie na prihlasku dotknuty.
V pripade ak ide o rozdelenie prihlasky (§ 27 ods. 3 ZOZ), trad zapiSe licenciu aj
na vylucenu prihlasku.

V Ceskej republike je uprava licenénych zmliv aj na predmety dusevného
vlastnictva upravena v Obcianskom zakonniku. Ceské uprava rozlisuje vyhradni
a nevyhradni licence. Aj napriek doplneniu upravy o licen¢nej zmluve v zakone
0 ochrannych znamkach, treba konstatovat’ , e uprava v OZ CR je $irsia.
Napriklad v § 2366 OZ CR je podrobna tprav o odmefiovani :

,,Je-li vySe odmeny ujedndna v zavislosti na vynosech z vyuZiti licence, umoznit
nabyvatel poskytovateli kontrolu prislusnych ucetnich zdznamii nebo jiné
dokumentace ke zjisténi skutecné vySe odmeény. Poskyme-li takto nabyvatel
poskytovateli informace oznacené nabyvatelem jako divérné, nesmi je
poskytovatel prozradit tieti osobé ani je pouzit pro své potieby v rozporu s ucelem,
ke kterému mu byly poskytnuty. Nabyvatel predlozi poskytovateli pravidelna
vyuctovani odmeny v ujednanych casovych obdobich, a neni-li ujednano jinak, je
povinen tak ucinit alesporn jednou rocné.

Pokial’ ide o zalozné pravo doplnil sa do zakona § 21 ods. 4 ZOZ, ktory upravuje
zapis zalozného prava k prihlaske a na zalozné pravo k ochrannej znamke, ktora
by bola zapisana v buducnosti. Zapisom ochrannej znamky nie je zapis zalozného
prava k prihlaske dotknuty a povazuje sa za zapis zalozného prava k ochrannej
znamke, ak v zmluve o zriadeni zalozného prava nie je dohodnuté inak alebo ak z
rozhodnutia, ktorym bolo zalozné pravo zriadené, nevyplyva inak. Upravou
oznacenia, zizenim zoznamu tovarov alebo sluzieb alebo rozdelenim prihlasky (§
27 ZOZ) nie je zapis zalozného prava k prihlaske dotknuty. A v pripade, ak ide o



rozdelenie prihlasky (§ 27 ods. 3 ZOZ ), tirad zapise zalozné pravo aj na vylicenu
prihlasku. Toto ustanovenie nadobuda ucinnost’ 1.1.2019.

- Zapis exekicie do registra.

Povinnost’ zabezpecit' zapis exekucie do registra ochrannych znamok uklada
¢lenskym $tatom EU ¢l. 24 ods. 2 smernice Eurépskeho parlamentu a Rady (EU)
2015/2436 zo 16. decembra 2015 0 aproximacii pravnych predpisov ¢lenskych
§tatov v oblasti ochrannych znamok (¢l. 24 ods. 2). Podla dovodovej spravy
k novele PZ, vzhl'adom na vyznam zapisu exeklcie vo verejnych registroch,
ktorou sa zvySuje pravna istota a ochrana dobromysel'nych tretich osob, sa zavadza
moznost’ zapisu exekucie aj do registrov ostatnych predmetov priemyselného
vlastnictva. Z dévodu nalezitej upravy informacnych systémov uradu, predmetné
noveliza¢né body nadobudntl neskor$iu u€innost’ (1. januar 2019).

V zmysle uvedeného upravuje § 41a ZOZ zapis exekucie do registra ochrannych
znamok. Na zéklade vydaného exekuc¢ného prikazu dolozeného upovedomenim o
zacati exekucie a sipisom prav, ktorého stucastou je aj konkrétna prihlaska alebo
konkrétna ochranna znamka, urad zapiSe do registra skutocnost’, Ze tato prihlaska
alebo ochranna znamka je postihnuta exekiciou podla exekucného poriadku (
zakon ¢. 233/1995 Z.z. o stdnych exekutoroch a exekuénej ¢innosti) s G¢innostou
diom dorucenia exeku¢ného prikazu na urad. Zapisom ochrannej znamky do
registra nie je zapis exekuicie postihnutim prav z prihlasky dotknuty a povazuje sa
za zapis exeklcie postihnutim prav z ochrannej znamky. Aj tu plati, Ze upravou
oznacenia, zizenim zoznamu tovarov alebo sluzieb alebo rozdelenim prihlasky (§
27 ZOZ ) nie je zapis exekucie postihnutim prav z prihlasky dotknuty a ak ide o
rozdelenie prihlasky (§ 27 ods. 3 ZOZ), trad zapise exekuciu postihnutim prav z
vylucenych prihlasok.

- Ak bola zasahom do prav majitel'a ochrannej znamky sposobena $koda, majitel
ochrannej znamky ma pravo na jej nahradu vratane uslého zisku. Ak bola zasahom
do jeho prav sposobena nemajetkova ujma, majitel’ ochrannej znamky ma pravo
na primerané zadostu¢inenie, ktorym moze byt aj pefiazné plnenie. Rovnako moze
uplatnit’ aj pravo na vydanie bezdovodného obohatenia. Vsetky tieto naroky sa
uplatiuji v zmysle podmienok, ktoré stanovuje Obciansky zakonnik.

Ak by doslo k zasahu do prav prihlasovatela, ktory sa uskutocnil po zverejneni
prihlasky, je mozné domahat’ sa prav az odo dna, od ktoré¢ho nastavaji ucinky
zapisu ochrannej znamky. Tym sa zvyraznila aj ochrana prav z prihlaSok
ochrannych znamok a zakotvenie doby, od ktorej sa mozno domahat' nahrady
majetkovej ¢i nemajetkovej ujmy.

2.  JEDNOTNY PATENT A JEDNOTNY PATENTOVY SUD EU

Uz dlhsiu dobu k aktivitam EU v oblasti prava dusevného vlastnictva mozno zaradit’
povinnost’ pre &lenské §taty EU  vytvorit’ jednotnii patentovii ochranu a k tomu prijat’
zodpovedajuce opatrenia vyplyvajuce z nariadenia Eurépskeho parlamentu a Rady (EU)
¢. 1257/2012 zo 17. decembra 2012, ktorym sa vykonava posilnena spolupraca na ucely
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vytvorenia jednotnej patentovej ochrany a z nariadenia Rady (EU) ¢. 1260/2012 zo 17.
decembra 2012, ktorym sa vykonava posilnena spolupraca na ucely vytvorenia jednotne;j
patentovej ochrany so zretel'om na platny rezim prekladov.

Jednotny patentovy sud ( v texte aj ,,JPS“) by mal mat’ vyluéni kompetenciu vo
veciach tykajucich sa poruSeni a neplatnosti jednotného patentu a tiez vymahania inych
narokov opravneného majitel'a patentu s jednotnym ucinkom. Podrobne bola pravomoc
Jednotného patentového sudu stanovena v ¢l. 15 projektu zmluvy. Jednotny patentovy
sud by sa mal skladat’ zo sudu 1. InStancie, Apelaéného sudu so sidlom v Luxemburgu,
pravneho vyboru a sekretariatu.

Zasadnou otazkou je viak sulad Dohody o Jednotnom patentovom stide s Ustavou SR.
Ustavnopravne otazky vznikajii v savislosti s transferom suverenity &i prenos pravomoci
na JPS. Rovnako je potrebné sa zaoberat’ aj garanciami dodrziavania l'udskych prav
v konani pred JPS, dalej zabezpefenim prava na zdkonného sudcu, otazky suladu
sprimarnym pravom EU aotazka lojalnej spoluprace ¢lenskych statov EU.
Najproblematickej$i sa vramci diskusie javil transfer suverenity (prenos pravomoci
z vnutro§tatnych stidov na JPS) a s tym spojend otazka zdkonného sudcu.

Vznika teda otazka, ¢i je v sulade s Ustavu SR, aby medzinarodnou zmluvou bola
prenesena Cast’ vykonu stidnej moci na sud osobity (nie vnitrostatny).

Nie posledny mozny nesulad Dohody o JPS s Ustavou SR sa tyka procesnych
pravidiel JPS. Dohoda o JPS stanovuje zakladni zasady konania a predpoklada prijatie
rokovacieho poriadku. Rokovaci poriadok by mal prijat Spravny vybor na zaklade
konzultacii zo zainteresovanymi stranami. Rokovaci poriadok sa vS8ak mézZe menit' na
zéklade navrhu sidu, schvalenim Spravneho vyboru po suhlasnom stanovisku Eurépske;j
komisie. Procesné normy sudu tak nebudu prijimané zakonodarnou mocou na zaklade
navrhu vykonnej moci, ale uradnikmi jednotlivych ¢lenskych Statov a neskor sudcami a
Spravnym vyborom sudu. Preto opodstatnene mozno mat’ voci takému postupu vyhrady.

Mozno, 7¢ tato otdzka by mala byt predlozena Ustavnému sadu SR podla ¢l. 125a
Ustavy SR. Tuto otazku je potrebné vyriesit’ este pred za¢atim ratifika¢ného procesu. Ak
by totiz Ustavny sud dospel k zaveru ze Dohoda o JPS nie je v sulade s Ustavou SR , bolo
by mozno Dohodu o JPS ratifikovat’ aZ po odstraneni spornych ustanoveni.

Vytvorenie jednotného patentového sudu nardza aj na financné problémy.
Predpokladaju sa pomerne vysoké siidne poplatky a este vysSie odmeny za zastupovanie
pred Jednotnym patentovym sudom. Vzhl'adom na tento aspekt nebudi moct’ viaceré
mensie ¢i stredné podniky uplatnit’ a hajit’ svoje prava na tomto stude.

Podmienkou uplatiiovania obidvoch nariadeni je ratifikacia Dohody o Jednotnom
patentovom sude, ktord doposial’ neprebehla. Ratifikovat' ju musi najmenej 12 krajin
vratane Franctiizka, Nemecka a Vel'kej Britanie.

To je len jedna z tisicich politicko-pravnych otazok, ktoré Brexit vyvolava. Bude
potrebné upravit’ napr. aj pravne dosledky Brexitu na ochranné znamky EU, jednak vo
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vztahu k majitePom ochrannych znamok EU z Velkej Britanie na teritorium EU, ale aj
vo vztahu majitel'ov z ostatnych krajin EU na uzemie Velkej Britanie.
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Zakaz vratenia vkladov?!

Ban on contributions repayment

Abstrakt

Hlavnym cielom skumanej problematiky je poukdzanie na teoretické a aplikacné
probléemy tykajucich sa ustanoveni o zdkaze vratenia vkladu v slovenskom pravnom
poriadku. Autor sa dalej v prdci zaobera jednotlivymi kritériami, ktore musia byt
skumané pri posudzovani porusSenia ustanoveni o zdkaze vratenia vkladu pri pravnych
utkonoch medzi osobami, ktoré zdkon vymedzuje za osoby ,,spriaznené “.

Klicové slova: vratenie vkladu, kapitalova obchodna spolocnost, ochrana veritelov
Abstract

The central issue of the article is to point out the theoretical and application problems
concerning the provisions on the prohibition of redemption of contribution in the Slovak
legal order. The author discusses the various criteria that need to be considered when
assessing the breach of the provisions on the redemption of contribution in legal acts
between persons, which the law defines as "related" persons.

Key words: redemption of contribution, company, creditor protection

JEL Classification: K2

UVOD

Problematika tvorby a udrzania kapitalu v spolo¢nosti nie je novou otazkou.
Ekonomicky rozvoj spolo¢nosti v§ak prinasal postupne potrebu vytvorenia mechanizmov
zabezpecujucich efektivnejSiu ochranu veritelov ako fiktivne vytvaranie kapitalu
spolo¢nosti. Na to, aby mohla obchodné spolo¢nost’ redlne fungovat’, musi disponovat’
uréitym kapitalom, najma finanénym. Clanok sa venuje analyze ustanoveni pravnych
predpisov chraniacich veritelov pred odlievanim zdrojov zo spolocnosti vo forme
zakazaného vratenie vkladu spolocnikom obchodnych spolo¢nosti.

1 Prispevok vznikol s podporou VEGA MS SR a SAV pre projekt & 1/0917/16 , Atypické a
faktické vztahy v obchodnom prave.
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V ramci sktimanej problematiky su vyuzité predovSetkym metody analyzy
a konkretizacie. Okrem analyzy normativneho textu autor venuje pozornost’ aj judikatire,
ktora dopiiia stav poznania spracovavanej problematiky.

Oblasti zdkazu vratenia vkladu ako d’al$im prostriedkom ochrany veritel'ov sa venuje
na Slovensku predovsetkym monografia Vrablovej s nazvom Ochrana majetku
kapitalovych spolo¢nosti.

V novsej literatare sa venuje zékazu vratenia vkladu Cukerova v ¢lanku Prostriedky
ochrany veritel'a obchodnej spolo¢nosti pri zakdzanom vrateni vkladu a ich vzajomna
interakcia, kde autorka skiima vzajomni interakciu ustanoveni o odporovatelnosti
pravnych tkonov s nasledkami porusenia zakazu vratenia vkladu.

1. VSEOBECNE O ZAKAZE VRATENIA VKLADOV

Pre udrzanie a ochranu zakladného imania po vzniku spolo¢nosti je nevyhnutné, aby
s majetkom, ktory bol vneseny do spolo¢nosti prostrednictvom vkladov od spolo¢nikov,
bolo nakladané hospodarne, a aby dispozicie s tymto majetkom neohrozovali zaujmy
spolo€nosti a zdujmy veritelov pri plneni si svojich zavézkov. Jednym z prostriedkov
zabezpecujucim realne udrzanie zédkladného imania je zdkaz vratenia vkladov. Vyslovne
je tento zakaz pre jednotlivé obchodné spolo¢nosti sformulovany v ustanoveni § 93 ods.
3,§ 123 ods. 3 a § 179 ods. 2 Obchodného zakonnika, ktory bol doplneny o ustanovenie
§67j, v sulade s ktorym spolo¢nost’ nesmie vratit’ spoloénikom ich vklady za trvania
spolo¢nosti. Opodstatnenie zakazu vratit vklad spoloénikovi spolo¢nosti vyplyva
predovsetkym z povahy samotného vkladu. Jednym z dosledkov pravnej subjektivity
kapitalovych obchodnych spolocnosti je ich majetkovopravne oddelenie od
spoloénikov(Cernd, 2014: 333). Zavizok vkladatela podielat’ sa svojim vkladom na
vysledkoch podnikania spolo¢nosti predstavuje pravny titul na prevod majetku tvoriaceho
predmet vkladu z vlastnictva vkladatel'a do vlastnictva spolo¢nosti (Majerikova, 2012:
649). Obsah zavézku splatit’ vklad totiz spoc¢iva v povinnosti vkladatel'a previest’ urcity
majetok na spolocnost’. Z toho vyplyva, Ze ak raz spolo¢nik spoloc¢nosti poskytne vklad
do zakladného imania, dochadza k prevodu majetku spolo¢nika do majetkovej podstaty
spolo¢nosti a preto jeho vratenie je v zasade za trvania spolo¢nosti vylu¢ené. Ako Cerna
dodava, ak je majetok kapitalovej spolocnosti pre veritel'ov zasadne jedinou ,,ru¢iacou’
masou, tak v najSirSom zmysle maji ochrannu funkciu (¢i aspon ciel’) tie ustanovenia
korpora¢ného prava, ktoré maji pomdct, aby spolo¢nost mala pri svojom vzniku
zodpovedajuci ,,Startovaci‘ majetok. Tento majetok vSak musi byt za trvania v spolo¢nosti
chraneny pred jeho vratenim spolo¢nikom spolocnosti a je chraneny v sulade so zasadou
zachovania zékladného imania. Tato zasada zachovania zakladného imania ma
predovsetkym branit’ tomu, aby sa majetok zhromazdeny z vkladov spolo¢nikov k tymto
spolo¢nikom po vzniku spolo¢nosti alebo aj za jej trvania uz nevracal(Pokorna, 2010: 85).
Zakaz vratenia vkladov je potrebné povazovat za klucovy princip pravnej Upravy
kapitalovych spolocnosti, ktory je nevyhnutnym korektivom ,,obmedzeného ruc¢enia® ako
principu, Ze spolocnici nezodpovedaju za zévizky kapitdlovych spolo¢nosti (Pala,
Fridrich, 2017: 530). Namiesto vratenia vkladu zo spolo¢nosti méa spolo¢nik pravo
podielat’ sa na hospodarskom tspechu spolo¢nosti v podobe podielu na zisku. Vklad
spolo¢nika do spolo¢nosti zbavuje spolocnika osobného rucenia za zavézky spolo¢nosti a
predstavuje urcita investiciu, ktord mu ZelateI'ny vynos moze priniest’ vo forme uz vyssie
spominané¢ho podielu na zisku, ako aj k narastu hodnoty obchodného podielu. Vo
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vSeobecnosti s kazdou investiciou s spojené urcité rizika, ze tato investicia nebude
uspesna, preto sa spolocnik z logickych dovodov nebude moct’ domahat’ vratenia svojho
vkladu za trvania spoloc¢nosti pred ostatnymi veritelmi. Je v zaujme spoloc¢nosti, ktora
zodpoveda celym svojim majetkom, ako aj v zaujme veritel'ov spoloc¢nosti, na redlnom
zabezpeCeni majetkovych hodndt, ktoré spolocnost’ ziskala a stali sa sucastou jej
majetkovej zakladne. Existencia tejto zakonom zriadenej ,,garancnej funkcie v prospech
spolo¢nosti, ako aj v prospech jej veritel'ov, je vyjadrena v zdkonnom zakaze vratenia
vkladov za trvania spolo¢nosti.

Slovensky zakonodarca explicitne zakazuje okrem zakazu vratenia vkladu aj zékaz
spoloénosti vyplacat’ troky z vkladov a vyplacat preddavky na podiel na zisku.
Dovolenym plnenim tu v tomto pripade bude regulérne vyplacanie podielu na zisku ako
aj d’alSie plnenia, na ktoré sa explicitne zakaz vratenia vkladu nevztahuje ako napr.
plnenia pri znizeni zakladného imania.

1.1. RozSirenie zakazu vratenia vkladov

Novelou zakona &. 87/2015 Z.z. ktorym sa meni a dopiita Obchodny zédkonnik bol
zakaz vratenia vkladov doplneny o nové ustanovenia. Podla dévodovej spravy k
predmetnému zakonu sl nové ustanovenia prepracovanim a podrobnej$im vyjadrenim uz
sucasnych pravidiel o zékaze vratenia vkladu pre kapitalové obchodné spolocnosti a
druzstvo.

Podla nového zakonného znenia sa zakaz vratenia vkladov vztahuje nie len na
pripady, kedy sa spolo¢nikovi vracia majetkova hodnota, ktora do spoloc¢nosti vlozil, ale
po novom pojde taktiez o akékol'vek plnenie bez primerané¢ho protiplnenia, poskytnuté
spolo¢nostou na zaklade pravneho ukonu dojednané¢ho so spolo¢nikom alebo v jeho
prospech, bez ohl'adu na formu dojednania alebo platnost’. Rovnako to plati aj pre plnenie
spolo¢nosti poskytnuté z dévodu rucenia, pristipenia k zavizku, zdlozného prava, ¢i inej
zabezpeky poskytnutej spolo¢nostou na zabezpecenie zavizkov spolocnika alebo v jeho
prospech. Podl'a dovodovej spravy je vratenim vkladu po novele ,de facto* kazda
transakcia, ktort spolo¢nost’ uskutoéituje so spolo¢nikom, alebo na ucet spolo¢nika, bez
primeraného protiplnenia Takymito pripadmi budu predovsetkym darovacie zmluvy, ale
aj odplatné pravne tkony, pri ktorych je neprimerané protiplneniec medzi zadkonom
vymedzenymi osobami.

2. PRIMERANOST PROTIPLNENIA

Obchodny zakonnik ustanovuje aj znacne vSeobecny postup urCenie primeranosti
protiplnenia. Pri posudzovani primeranosti plnenia musi spoloc¢nost’” zohl'adnit' najma
schopnost’ druhej strany ho poskytnut, obvykla cenu na trhu, ako aj cenu, za ktort
spolo¢nost’ obvykle poskytuje obdobné plnenia v beznom obchodnom styku s inymi
osobami. Ak takych informacii niet, je potrebné zohl'adnit’ jeho najpravdepodobnejsiu
cenu ku dilu plnenia v danom mieste a Case, ktoru by bolo mozné dosiahnut’ na trhu v
podmienkach vol'nej sut'aze, pri poctivom predaji, pri konani s primeranou opatrnost'ou,
zohl'adneni vSetkych dostupnych informécii a s predpokladom, Ze cena nie je ovplyvnena
neprimeranou pohnttkou.
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Pri posudzovani obvyklosti ceny je mozné aplikovat’ aj existujucu judikatiru v oblasti
odporovatel'nosti pravnych tikonov bez primeraného protiplnenia?, kde obvykla cena bude
skimana ako jedno z kritérii. Obvyklou cenou bude s ohl'adom na rozhodnutie
Najvyssicho sidu Ceskej republiky mozné povazovat' predovietkym trhovii cenu , ak
existuje trh pre prislusnt zlozku majetku (Najvyssi sad CR: 31 Cdo 3986/2009). Rovnaky
nazor zastava aj Kubinec, podl'a ktorého mozno primeranost’ stotoznit’ s pojmom trhova
cena, to znamena, ze akékol'vek plnenie spolo¢nost’ spoloénikovi poskytne, malo by ist’
zasadne o plnenie odplatné a hodnota protiplnenia by mala zodpovedat’ trhovej cene
plnenia v prospech spolo¢nika(Kubinec, 2016:271-272). Najvyssi sud Slovenskej
republiky za trhovil cenu veci ¢i prava povazuje ekvivalent, za ktory mozno ziskat’ vec ¢i
pravo rovnakej kvality a kvantity do svojej dispozicie, lebo predstavuje hodnotu, v ktorej
sa ponuka a dopyt stretni(Najvyssi sud SR: 2 Cdo 8/2007). Tu je potrebné vsak brat’ do
uvahy osobitné okolnosti, ktoré moézu nastat’ pri stanovovani obvyklej ceny ako uz bolo
nazna¢ené vyssie. Ustavny sud Ceskej republiky taktieZ uvadza, Ze pri stanoveni obvyklej
ceny musia sudy starostlivo zvazovat vSetky okolnosti, ktoré majii na cenu vplyv
(Ustavny sud CR: I1. US 3588/14). Teda ur&enie ceny nemusi vzdy zodpovedat cene, kde
sa stretava dopyt a ponuka po danom statku. V obdobnom duchu aj existujuca pravna
uprava upravuje postup pri vyhodnocovani primeranosti ceny. Tu je v§ak potrebné uviest,
ze obvykla cena je len jedno z kritérii, ktoré¢ sa skima. Ide o pomocné kvantitativne
kritérium, ktoré je rovnocenné ostatnym kritériam (Najvyssi sad CR: 29 Cdo 307/2014).
Samotna skuto¢nost’, Ze bolo urcité plnenie poskytnuté v inej ako trhovej cene, eSte samo
o0 s sebe nebude znamenat’ porusenie ustanoveni o zakaze vratenie vkladov.

Dalgim kritériom, ktoré musi byt zohl'adnené je cena, za ktori spolo¢nost’ obvykle
poskytuje obdobné plnenia v beznom obchodnom styku s inymi osobami. To znamena, ze
pri posudzovani ustanoveni o poruSeni resp. neporuseni zakazu vratenia vkladu, bude
obchodna spolo¢nost’ posudzovat’ cenu, za ktorti uvedeny tovar alebo sluzba predava v
beznom obchodnom styku. V tomto pripade mézu nastat’ 2 situacie a to, Ze trhova cena je
vysSia ako cena v beznom obchodnom styku alebo trhova cena je nizSia ako cena v
beznom obchodnom styku.

Zastavame nazor, ze v tomto pripade s uvedené kritéria rovnocenné, to znamena, ze
obchodna spolo¢nost’ bude musiet’ zohl'adnit’ obidve kritéria pri uskuto¢novani pravneho
ukonu. V pripade ak uvedené informacie o cenach existujt, je kvantitativne kritérium
jediné kritérium, ktoré bude potrebné v uvedenom pripade uplatiiovat’.

Aplikacnym problémom bude predovSetkym ur€enie najpravdepodobnej$ej ceny,
ktori bude vel'mi naro¢ne preukazat. Toto kritérium sa bude skimat’ v pripade
nemoznosti zistenia trhovej ceny a ceny v beznom obchodnom styku. Nie je zrejmé, ¢i sa
ma pri jej urCeni urobit’ urcita Statistika, ¢i ma spolo¢nost’ uchovat’ udaje o existujiicich
plneniach v tom case alebo akym sposobom preukazat neexistenciu neprimeranej
pohnutky. Taktiez ako nie velmi vhodnmi vidime formulaciu urcenia
najpravdepodobnejSej ceny, ktora sa viaze pri jej urceni na poctivy predaj, pretoze k
plneniu moéze dojst’ aj z inych dovodov ako predajom. Implicitne by sa podl'a nas dalo
odvodit’, ze darovanie zo strany spoloc¢nosti niektorému spolo¢nikovi je vylucené, resp.

Pre porovnanie moznosti pouzitia ustanoveni o zakaze vratenia vkladu a ustanoveni o
odporovani pravnym ukonom pozri bliz§ie: CUKEROVA, D. Prostriedky ochrany veritel’a
obchodnej spolo¢nosti pri zakdzanom vrateni vkladu a ich vzajomna interakcia. In Stikromné
pravo. s. 157 a nasl.
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nastavaju ucinky porusSenia zédkazu vratenia vkladu a to povinnost’ vratit' bezdévodné
obohatenie.

Vyznam tychto ustanoveni, podl'a naSho nazoru, mozno vidiet predovsetkym az v
Case, kedy spoloc¢nost’ skonci v konkurze, aj to iba v obmedzenom rezime. Z pohl'adu
veritelov je poskytnutie ochrany pred takymito plneniami za trvania spolo¢nosti takmer
nulovda, vzhl'adom na skuto¢nost, Ze veritelia sa o tychto ukonoch spolo¢nosti nemaji
odkial’ dozvediet.

2.1. Osobny rozsah zakazu vratenia vkladov

Zékon explicitne urcuje aj okruh osdb , na ktoré sa zakaz vratenia vkladov vztahuje.
Okrem spolo¢nika spolocnosti sa zakaz vztahuje aj na byvalého spolo¢nika, ak k plneniu
doslo v lehote dvoch rokov, odkedy prestal byt spolo¢nikom spolo¢nosti, ako aj osoba,
ktora sa stala spolo¢nikom spolo¢nosti v lehote dvoch rokov od plnenia. Tento vypocet je
doplneny aj o d’alSie osoby ak je plnenie poskytnuté v prospech spolo¢nika. Plnenie je
poskytnuté v prospech spolo¢nika, ak je poskytnuté:

- tomu, kto ma priamy alebo nepriamy podiel predstavujtici aspoii 5 % na zékladnom
imani spolo¢nika alebo hlasovacich pravach v spolo¢nikovi alebo ma moznost’
uplatiiovat’” vplyv na riadenie spolo¢nika, ktory je porovnatelny s vplyvom
zodpovedajucim tomuto podielu,

- blizkej osobe spolo¢nika,

- osobe konajucej na ucet spoloénika.

Na porovnanie zakon ¢. 7/2005 Z.z. o konkurze a reStrukturalizacii uvadza za
spriaznenu osobu:

a) Statutarny organ alebo Clen Statutarneho organu, vedici zamestnanec, prokurista
alebo ¢len dozornej rady pravnickej osoby,

b) fyzicka osoba alebo ind pravnickd osoba, ktorA ma v pravnickej osobe
kvalifikovanu ucast’,

c) Statutdrny organ alebo €len Statutarneho organu, veduci zamestnanec, prokurista
alebo ¢len dozornej rady pravnickej osoby uvedenej v pismene b),

d) blizka osoba fyzickej osoby uvedenej v pismenach a) azZ c),

€) ina pravnicka osoba, v ktorej ma pravnicka osoba alebo niektora z 0s6b uvedenych
v pismenach a) az d) kvalifikovanu tcast’.

Aj vzhl'adom na vysSie uvedenu skuto¢nost, ze vyznam tychto ustanoveni, podla
nasho nazoru, mozno vidiet’ predovsetkym az v ¢ase, kedy spolo¢nost’ skonéi v konkurze,
je odlisné vymedzenie spriaznenych o0s6b v oboch pravnych koédexoch podla nasho
nazoru nelogickeé.

3. INTERAKCIA SDANOVYM PRAVOM

Na druhej strane je potrebné vnimat’ vyznam tychto ustanoveni o zdkaze vratenia
vkladu aj z pohl'adu danového préva. Osobitnymi danovymi povinnostami obchodne;j
spolocnosti, ktoré maju vo verejnopravnej sfére maju blizko k zakazu vratenia vkladu za
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trvania spolo¢nosti st ustanovenia o transferovom ocefiovani so zavislymi osobami .
Dovodom je, ze povinnostou zavislych osob je podl'a § 17 ods. 5 zdkona o dani z prijmov
aj uprava zakladu dane o rozdiel, o ktory sa ceny pri vzdjomnych obchodnych vzt'ahoch
zavislych oso6b vratane cien za poskytnuté sluzby, p6zicky a uvery liSia od cien
pouzivanych medzi nezavislymi osobami v porovnatel'nych obchodnych alebo finanénych
vztahoch, ak v doésledku tohto rozdielu doslo k znizeniu zakladu dane alebo zvySeniu
danovej straty. Jednou zo zakladnych povinnosti zavislych osob je sledovanie cien a
podmienok, za ktoré sa medzi nimi uskutoc¢iiuju kontrolované transakcie.

To znamena, Ze v pripade porusenia danovych predpisov o transferom ocefiovani medzi
zavislymi osobami moze spravca dane ulozit’ aj dafiova sankcia.

4. SKRYTE FORMY VRATENIA VKLADU

K vrateniu vkladu méze dojst ,.de facto aj inym sposobom ako jeho priamym
vyplatenim mimo zakonnych vynimiek a to réznymi presunmi majetku obchodnej
spolo¢nosti do majetkovej dispozicie spolo¢nika alebo jeho blizkej osoby. Zakladnymi
typmi skrytého vratenia vkladu su uzatvaranie obchodov so spolo¢nikmi za trhovo

zabezpecéeni zavidzkov spolo¢nikom (Vrablova, 2003: 160).

Je beznou praxou, Ze konatelia a zaroven spolo¢nici v spolo¢nostiach s ru¢enim
obmedzenym financujt spolo¢nost’ iverovym sposobom, a to prostrednictvom thrady za
tovary a sluzby z vlastnych zdrojov a néaslednom preplateni tychto vydavkov. Novela
obchodného zékonnika zaviedla explicitny zakaz takéhoto financovania. Podl'a dovodove;j
spravy k predmetnej novele , dlhové financovanie by malo prebiehat’ transparentne, a
preto ho spolo¢nosti nebude mozné poskytnit’ finanénymi prostriedkami v hotovosti.
Dlhové financovanie je mozné poskytnit spolo¢nosti len za podmienok obvyklych v
obchodnom styku, ked’Zze inak moze istnapr. o skryté vratenie vkladu. V stcasnosti tak
spoloénik moze spolo¢nosti poskytnut iver alebo obdobné plnenie, ktoré mu hospodarsky
zodpoveda, ak ho poskytne inak ako finanénymi prostriedkami v hotovosti.

V zmysle ustanoveni Obcianskeho zakonnika je mozné poskytnut’ pdzicky aj
bezuro¢ne. Rozhodnutie ¢i za poskytnutu p6zi¢ku buda uplatiiované aj uroky zavisi na
voli zmluvnych stran. V pripade, ze spolo¢nost’ prijme od svojho spolo¢nika (Ci ingj
zé4vislej osoby®) pdziku a tato pdzicka obsahuje urok, je potrebné dodrziavat dafiové
predpisy, konkrétne ide o pravidla transferového ocenovania. Pézicka s irokom vySsim
ako st trhové uroky vsak nebude moct’ byt poskytnuta v pripade prepojenych osob a teda
aj vo vztahu spolo¢nik (zavisla osoba) — spolo¢nost, pretoze v danom pripade by islo
0 neuznatel'ny danovy naklad. Vyska troku ako aj podmienky poskytnutej p6zicky musia

8  Vzmysle § 2 pism. n) zikona o dani z prijmov je zavislou osobou blizka osoba alebo

ekonomicky, personalne alebo inak prepojena osoba.
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byt také, ako sa poskytujii ako medzi nezavislymi osobami®. Pri zistovani rozdielu dane
spravca dane pouzije niektort z metod, ktora je zaloZzena bud’ z porovnavanie ceny alebo
porovnéavanie zisku alebo ich vzajomnou kombindciou v stulade s vysSie uvedenym
principom nezavislého vztahu.

trhovo neporovnatel'nych podmienok je d’alSou hrozbou pre veritel'ov poskytnutie plneni
z rozlicnych typov zmlav, ktoré vyraznym sposobom odcerpavaju likvidné aktiva
spolo¢nosti a predstavuji tak istu formu skrytého vratenia vkladov. Takéto zmluvy moézu
byt uzatvarané priamo so spolo¢nikmi spolo¢nosti alebo s tretimi osobami.

V pripade spolo¢nikov spolocnosti s ru¢enim obmedzenym, kde spolo¢nici st zaroven
aj konatelia spolocnosti, sa mozeme stretnit’ s neadekvatnymi zmluvami o vykone funkcie
resp. inymi finanéne vyhodnymi manazérskymi zmluvami, ktoré vyraznym spdsobom
uprednostiiuji zaujmy spolocnikov pred zdujmami spolocnosti. Dokumentuje to aj
rozhodnutie Najvyssicho sudu, kedy jeden zo spolo¢nikov zaloval spoloc¢nost’, pre zjavne
neprimerani odmenu (Najvys$si sud SR: 2 Obo 222/01). Ako dévod neplatnosti uviedol
zalobca rozpor s ustanoveniami Zakonnika prace ako aj s pravidlami sluSnosti a
obcianskeho spolunazivania. ,,Sid prvého stupiia dokonca v tejto kauze napriek
jednozna¢nému trhovo nekonformnému zatazovaniu hospodarenia spoloc¢nosti a z toho
vyplyvajucemu poskodzovaniu majetkovych prav spolo¢nika, ked'ze odcerpavanim
likvidnych aktiv spolo¢nosti na vyplaty neadekvatnych manazérskych odmien sa
redukoval podiel na zisku, ktory by inak bolo mozné rozdelit’ medzi spoloénikov podla
mieri ich U¢asti na spolo¢nosti, konstatoval, Ze Zzaloba v zmysle § 80 pism. ¢) OSP
nepreukazal naliehavy pravny zaujem o urcenie neplatnosti napadnutych zmlav. Hoci
Najvyssi sud sa v pripade preukdzania nalichavého pradvneho zdujmu nestotoznil s
pravnym nazorom prvostupiiového stidu, obsah manazérskych zmlav odporuje podl’a jeho
vyjadrenia len vSeobecnym pravidlam slusnosti.

5. PRAVNE NASLEDKY PORUSENIA ZAKAZU VRATENIA VKLADU

Nasledkom poruSenia zakazu vratenia vkladu podla novej pravnej upravy § 67]
nebude absolutna neplatnost’ pravneho ukonu. V zmysle § 39 Obcianskeho zakonnika je
neplatny pravny tkon, ktory svojim obsahom alebo uc¢elom odporuje zakonu alebo ho
obchadza alebo sa prie¢i dobrym mravom. Touto neplatnostou buda postihnuté aj tie
plnenia, ktoré boli poskytnuté tretim osobam, ktoré spiaju zakonu definiciu plneni
poskytnutych v prospech spoloé¢nika.

Obchodny zakonnik upravuje Specificky nasledok za poruSenie ustanovenia § 67j a to
vydanie takéhoto bezdovodného obohatenia. Osoba, ktora sa na tkor spolo¢nosti
bezdovodne obohatila, musi toto obohatenie vydat’ spdt’ spolocnosti a to v rozsahu

Podla § 18 ods. 1 zakona o dani z prijmov: ,Princip nezavislého vztahu je zaloZeny na
porovnavani podmienok dohodnutych v obchodnych vztahoch alebo finan¢nych vztahoch
medzi z&vislymi osobami s podmienkami, ktoré by medzi sebou dohodli nezavislé osoby v
porovnatelnych obchodnych alebo finanénych vztahoch za porovnatelnych okolnosti. Pri
porovnavani sa zohladfiuju najmé ¢innosti vykonavané porovnavanymi osobami, a to ich
vyroba, montazne prace, vyskum a vyvoj, nakup a predaj a podobne, rozsah ich podnikatel'skych
rizik, vlastnosti porovnavaného majetku alebo sluzby, dohodnuté zmluvné podmienky,
ekonomické prostredie trhu, ako aj obchodna stratégia. Podmienky st vzajomne porovnatelné,
ak medzi nimi nie je zdsadny rozdiel alebo ak mozno vplyv tychto rozdielov odstranit’.*
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rozdielu medzi protiplnenim skutone poskytnutym a protiplnenim, ktoré by bolo
poskytnuté ako primerané. Povinnost’ spolocnika spolo¢nosti s ru¢enim obmedzenym,
resp. prijimatela plnenia poskytnutého v prospech spoloc¢nika, vratit neopravnene
poskytnuté plnenie je v danom pripade konstruovana bez ohl'adu na dobromysel'nost. V
pripade poskytnutia takéhoto plnenia Statutarnym orgdnom spolocnosti vznika podla
Obchodneho zakonnika zdkonné solidarne rucenie €lenov Statutdrneho organu, ktori
vykonavali funkciu v Case vratenia vkladu v rozpore s ustanoveniami Obchodného
zakonnika. Spolu s nimi rucia ti, ktori vykonavali funkciu ¢lena Statutarneho organu v
obdobi, v ktorom spolo¢nost’ narok na vratenie vkladu spét’ neuplatiovala, a o tejto
povinnosti s prihliadnutim na vSetky okolnosti vedeli alebo mohli vediet’.

Toto zakonne ruéenie nevznika len spolo¢nosti ale aj jej veritelom. Ti si m6zu
nezakonne poskytnuté plnenie vymahat od ¢lena Statutarneho organu, u ktorého toto
ruCenie vzniklo ex lege. Zo zdkona vSak explicitne vyplyva, ze veritel' si bude moct’
uplatinovat’ pohladavku u Statutdrneho orgénu alebo jeho Clena bez toho, aby tato
pohladavku vymahal najprv od spolo¢nosti. Taktiez ochrana veritel'ov je tu poskytovana
len vo vztahu k S$tatutarnemu orgdnu vo forme rucenia a nie voc¢i konkrétnemu
prijimatel'ovi plnenia. Od prijimatel'a plnenia si bude mdct bezddvodné obohatenie
vymahat’ len spolo¢nost’.

Od zékonného ruéenia konatelov je potrebné odlisit zodpovednost’ konatelov za
Skodu spdsobent spolo¢nosti pri vykone pdsobnosti Statutarneho organu, t.j. ze konatelia
zodpovedaju za Skodu z dovodu, Ze nekonali s odbornou starostlivostou v zaujme
spolo¢nosti a vSetkych jej spoloénikov a poskytli plnenie, ktoré odporuje zakazu vratenia
vkladu.

Pokial’ vSak ide o porusenie ustanoveni o zékaze vratenia vkladov podl’a ustanoveni §
93 ods. 3, § 123 ods. 3 a § 179 ods. 2 Obchodného zdkonnika tie ostdvaju nad’alej
nedotknuté aj v podobe sankcie podla § 39 Obcianskeho zakonnika a to absolutnej
neplatnosti pravneho tkonu (Kubinec, 2016, s. 271).

ZAVER

Zakaz vratenia vkladov presiel v poslednom ¢ase v slovenskom pravnom poriadku
vyraznou obmenou. Doteraz poskytovana ochrana za Uéelom realneho udrzania
zékladného imania a tomu zodpovedajucemu majetku spolo¢nosti bola doplnena o
striktnejSie a konkrétnejSie podmienky, za ktorych spolo¢nosti nebude moct’ poskytnut’
majetkové plnenia spolo¢nikom a im spriaznenym osobam.

Na jednej strane striktnejSie podmienky mézu poskytnit’ zvySent ochranu veritel'om,
no na druhej strane predstavuji stazenie uskutoCnenia viacerych ukonov obchodnym
spolo¢nostiam. Vyraznym obmedzenim vykonu podnikatel'skej ¢innosti obchodnych
spolo¢nosti je novo prijaty zakaz tverového financovania spoloc¢nosti hotovostnym
sposobom zo strany spoloc¢nikov.

Novy koncept vymedzenia spriaznenych oséb rozsiruje okruh pdsobenia noriem
zékazu vratenia vkladu aj na tretie osoby, prostrednictvom ktorych by mohlo dgjst’ k
plneniam v prospech spolo¢nika. Trocha nelogické je vSak vymedzenie tychto
spriaznenych 0sdb v porovnani s okruhom spriaznenych oséb v Zakone o konkurze a
reStrukturalizacii, ktory sa zhoduje len v €asti. Samotny ochranny charakter noriem zékazu
vratenia vkladu vidime predovsetkym pri padku spolocnosti, a preto nevidime dovod
odlisného vymedzenia okruhu spriaznenych osob pri poruSeni zakazu vratenia vkladu.
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Jedinym logickym dévodom, ktory by podporoval takéto rozdelenie spriaznenych osob je
pravny nasledok v pripade porusenia noriem zakazu vratenia vkladu a pravne nasledky v
pripade tpadku spolo¢nosti a aplikovani noriem konkurzného prava.

Je otazne ¢i pri slovenskej pravnej Gprave nie hranica ochrany veritel'ov posunuté za
liniu vyvéazenosti prav spolo¢nikov a ochrany veritel'ov, ktora by mala byt podl’a nasho
nazoru v rovnovahe. V pripade bezproblémového fungovania spolo¢nosti nevidime dévod
limitovania niektorych plneni ako napr. uzatvorenia darovacej zmluvy so spolo¢nikom aj
bez porovnavanie trhovych cien predmetného daru. Slovenska pravna uprava v pripade
aplikacie noriem konkurzného prava poskytuje dostato¢nu ochranu veritelom ex post,
preto povazujeme sucasné nastavenie ochrannych noriem v podobe zdkazu vratenia
vkladu za prili$ restriktivne a obmedzujuce.
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Financing of trading companies by issuing securities

Abstrakt

Prispevok si kladie za ciel’ analyzovanie alternativnych moznosti a spésobov financovania
obchodnej spolocnosti, najmd prostrednictvom emisie cennych papierov. Tazisko
prispevku spociva v kompardcii Standardnych financnych instrumentov financovania
akym je v podmienkach Slovenskej republiky napriklad viver ¢i pozicka a nestandardnymi
financnymi nastrojmi ako je emisia dlhopisov, ¢i crowdfunding. Rovnako priblizujeme
vyhody a nevyhody tychto jednotlivych moznosti.
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Abstract

The article aims is to analyse the possibilities and ways of financing the company,
especially through the issue of securities. The focus of the contribution lies in the
comparison of standard financial instruments such as loan and non-standard financial
instruments such as bond issue. We also review the advantages and disadvantages of these
individual options.
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so sidlom v Kosiciach, kde sa $pecializuje najmi na oblast’ obchodného a finanéného pravaa v
ramci nich so zameranim hlavne na korporatne pravo a pravo obchodnych spolo¢nosti. Okrem
toho sa zameriava na flzie, akvizicie, venuje sa vypracivaniu zmluv a pravnych analyz. V
minulosti sa ako advokat vyznamne podiel'al na akvizicii viacerych podnikov, ¢i uz vyrobnych
alebo nevyrobnych, priCom v tejto suvislosti pripravoval na zaklade komunikacie so
zahrani¢nymi investormi kompletnil pravnu agendu a zmluvni dokumentaciu. Okrem toho sa
venuje vypracivaniu pravnych analyz, ako aj pravnym auditom (due diligence) a konkurznému
pravu.
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UVOD

Ciel'om prispevku je priblizenie laickej a odbornej verejnosti alternativne moznosti
financovania obchodnych spolo¢nosti a potvrdit’ alebo vyvratit' hypotézu, ze alternativne
sposoby financovania spolo¢nosti v podmienkach Slovenskej republiky maja pravoplatné
miesto popri Standardnych formach financovania a potreba ich regulacie je ziadtca.

Tému financovania obchodnych spolo¢nosti povazujeme za aktualnu v kazdej dobe.
Za obzvlast aktualnu pouvazujeme otdzku financovania skrz emisiu cennych papierov,
nakol’ko sa podl'a najnovsich sprav z oblasti investovania? zdujem investorov o vydavanie
dlhopisov za posledné tri roky takmer strojnasobil.

Medzi najzasadnejsie legislativne zmeny patri novela zdkona o dlhopisoch z roku
2014 a novela zakona 0 bankach, kde boli hypotekarne zalozné listy nahradené krytymi
dlhopismi.

Vyznamne rastie najmé podiel emisii podnikovych dlhopisov. Podl'a generalneho
riaditel’a Centralneho depozitara cennych papierov SR, a.s Martina Wiedermanna sa pocet
vydanych emisii podnikovych dlhopisov za posledné tri roky zvysil trojnasobne.

1. DOVODY ALTERNATIVNYCH SPOSOBOV FINANCOVANIA

Tradi¢ny poskytovatelia finanénych nastrojov ako su banky vyZzaduju zvycajne od
ziadatel'ov o Gver urité percento vlastnych zdrojov. Preto financovanie prostrednictvom
alternativnych metdd, kde nie je potrebna finanéna spoluti¢ast, méze byt zaujimavym
sposobom ziskania finanénych prostriedkov potrebnych na rozvoj firmy.

Medzi takéto metddy zaradujeme vydavanie podnikovych dlhopisov, akcii, ¢i
crowdfunding, ktory tiez zaznamenal zvySeny rozvoj a to zasluhou rozvoju internetu.
Crowdfunding by sa dal volne prelozit' ako financovanie prostrednictvom zdrojov
vyzbieranych od verejnosti / davu.

Oproti emisii cennych papierov nie je jeho regulacia zatial’ taka dosledna. Pre vydanie
napr. dlhopisov u centralneho depozitara je potrebné splnit’ viaceré poziadavky uvedené
v prevadzkovom poriadku konkrétneho depozitara a uhradit’ poplatky podla cennika
depozitara. Medzi takéto poziadavky patri najmé potreba pridelenia ISIN pre dant emisiu,
zriadenie LEI
koédu. Po splneni obligatornych podmienok je potrebné uzavriet zmluvu o registracii
emisie.

Napriek absencii ucelenej regulacie crowdfundingu sa nejedna o absolitne pravne
vakuum. Ku crowdfundingu vydal svoje odporucenia a stanoviskd Eurdpsky organ pre
bankovnictvo (EBA), a to pre oblast’ tverového crowdfundingu. Zo stanovisk vyplyva,
ktoré oblasti by mali byt predmetom zaujmu pre pravnu upravu, a ze vsetky informacie
by mali byt zrozumitel'né, pravdivé a nezavadzajice. Crowdfundingové platformy by
mali napriklad obsahovat’ informacie o projekte, mechanizme financovani a riziku pre
veritel'a. Zaroven by sa platformy mali poistit’ proti svojmu tpadku, alebo pripravit’ plan
kompenzacii v pripade ukoncenia platformy.

Obdobne ako Eurdpsky organ pre bankovnictvo, tak aj Eurdpsky organ pre cenné
papiere a trhy (ESMA) vydal svoje stanoviskd a odporucania v oblasti investicného
crowdfundingu. Rovnakym rysom pre obe organy je poziadavka na zavedenie Specifické

2 https://www.investujeme.sk/kratke-spravy/zaujem-firiem-o-emisiu-dlhopisov-rastie/
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registracie a regulacie prevadzkovatel'ov crowdfundingovych platforiem, tak ako je tomu
uz vo Velkej Britanii, kde platformy potrebuji ziskat licenciu pre prevadzkovanie
takychto sluzieb.

2. FINANCOVANIE SPOLOCNOSTI UVEROM

Podl'a § 5 pism. b) zakona ¢. 483/2001 Z. z. o bankach a o zmene a doplneni niektorych
zakonov definujeme uver ako docasné poskytnutie penaznych prostriedkov na vlastny
ucet alebo docCasné poskytnutie penaznych prostriedkov v akejkol'vek forme vratane
faktoringu a forfajtingu.

Na poskytovanie tverov a pozicky v ramci predmetu svojho podnikania alebo
predmetu inej svojej ¢innosti, z navratnych penaznych prostriedkov ziskanych od inych
0s0b na zéklade verejnej vyzvy, sa vyzaduje bankové povolenie, pokial’ osobitny predpis
neustanovuje inak. Na zaklade zmluvy o uvere sa veritel zavézuje, poskytnut na
poziadanie dlznika a v jeho prospech penazné prostriedky do urcitej sumy, a dlznik sa
zavézuje poskytnuté peiiazné prostriedky vratit’ a zaplatit’ uroky. D1znik je povinny platit’
uroky z poskytnutych penaznych prostriedkov v dojednanej vyske od doby ich
poskytnutia. Najvyssia pripustnd vyska urokovej sadzby mdze byt ustanovena zakonom
alebo na zaklade zakona. Ak strany dojednaji uroky vyssie neZ pripustné podl'a zakona
alebo na zaklade zékona, je dlznik povinny platit’ uroky v najvyssie pripustnej vyske.

Uroky predstavuju v tomto pripade naklad dlznika, preto ich vyska je jednym
z najdolezitejsich atributov, ktoré bude pri vybere tejto formy financovania zohl'adfiovat.
Dalsimi zohladifiovanymi podmienkami je moznost predasné¢ho splatenia, odkladu
splatok a s tym suvisiacimi poplatkami, ktoré si banky stanovuji vo svojich sadzobnikoch
na zaklade trhovych podmienok.

3. FINANCOVANIE SPOLOCNOSTI VYDANIM AKCIi

Akcie zarad’'ujeme do nastrojov kapitalového trhu, pricom sa radia na rozdiel od
dlhopisov do majetkovych cennych papierov. Akcie povazujeme za jednu z
najpouzivanej$ich cennych papierov na kapitalovom trhu, ¢o je nasledkom velkého
mnozstva spolo¢nosti zalozenych v pravnej forme, ktora na zaklade zakona dovoluje
vydavat' akcie ako cenny papier. Tato skuto¢nost ndm naznauje, ze akcie s viac
vyuzivanym nastrojom primarneho kapitalového trhu ako sekundarneho.

Podla § 7 odseku 2 zakona ¢. 566/2001 Z.z. o cennych papieroch a investiénych
sluzbach a o zmene a doplneni niektorych zakonov (d’alej len ,,ZCP*) je akcia zastupitelny
cenny papier, pokial’ ide o akcie vydané jednym emitentom, rovnakého druhu a formy, ak
st s nimi spojené rovnaké prava. Zastupitelnost’ ako znak akcii je priznacna najma pre
akcie verejnej akciovej spolocnosti & vyzaduje ju zakon ¢. 429/2002 Z. z. o burze cennych
papierov ako jednu z podmienok prijatia akcii do systému obchodovania na burze cennych
papierov.

Vzhl'adom na to, Ze Cldnok sa zameriava na emisiu cennych papierov s cielom
kumulécie kapitalu, budeme s pojmom akcia pracovat’ z hl'adiska podoby vylu¢ne ako so
zaknihovanou akciou.

V pripade, Ze sa s akciami mieni obchodovat’ na burze cennych papierov, musi byt’
akcia ako cenny papier vydany v zaknihovanej podobe, nakol’ko na trh burzy moze byt
prijaty len cenny papier vydany v podobe zaknihované¢ho cenného papiera. To neplati
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pokial’ je cenny papier vydany emitentom so sidlom v ¢lenskom §tate, ktory pripusta
prijatie listinnych cennych papierov na trh kétovanych cennych papierov, a ak tito
skutoénost’ burza zverejnila.

Akcia, okrem toho Ze je nastrojom kapitalového trhu, je podla § 155 odseku 1
Obchodného zdkonnika zdk. €. 513/1991 Zb. participatnym cennym papierom a
predstavuje prava akciondra ako spolo¢nika podielat’ sa na jej riadeni, zisku a na
likvidaénom zostatku po zruseni spolo¢nosti s likvidaciou. Akcia teda predstavuje mieru
ucasti akcionara na ,,vlastnictve® resp. ,,spoluvlastnictve* akciovej spolo¢nosti. Zaroven
potvrdzuje opravnenie akciondra z(cCastiiovat' sa a hlasovat na valnom zhromazdeni
akciovej spoloCnosti atym realizovat’ svoje prava vyplyvajice z § 155 anasl.
Obchodného zakonnika.

Tato skutocnost je zaiste zohladhovana najmd tzv. stkromnymi akciovymi
spolo¢nostami a moze predstavovat’ pri rozhodovani o upisani novych akcii nevyhodu
oproti inym formam financovania. Ochranu existujucej akcionarskej Struktury preto
zabezpecuje prednostné pravo akcionarov na upisanie novych akcii, ¢im sa zabezpecuje
akcionarom moznost' udrzania si proporcionalneho podielu na zdkladnom imani
spolo¢nosti v pripade zvySenia zédkladného imania spoloc¢nosti upisanim novych akcii.
Upisanim novych akcii povodnymi akcionarmi tak mozno efektivne zabranit’ zmenam vo
vlastnickej Strukture, ¢o ma vplyv nie len na majetkové prava pévodnych akcionarov
vzhl'adom na to, Ze ak stanovy neur¢uju inak, vyska dividendy bude uréena podl'a pomeru
menovitej hodnote akcii toho ktorého akcionara k menovitej hodnote vsetkych akcii, ale
aj na nemajetkové prava akcionara, ako najmé pravo na riadenie spolo¢nosti.

Pravo na prednostné upisanie akcii nemozno stanovami obmedzit' ani vylucit.
Obmedzit’ alebo vylucit' pravo na prednostné upisanie akcii mozno len uznesenim valného
zhromazdenia o zvysSeni zdkladného imania, ak to vyzaduju délezité zaujmy spolocnosti
(napr. vydanie akcii zamestnancom spolo¢nosti) alebo ak to vyzaduje osobitny predpis.
Za obmedzenie alebo vylucenie prava na prednostné upisovanie akcii sa nepovazuje, ak
podl’a uznesenia valného zhromazdenia upise vSetky akcie obchodnik s cennymi papiermi
na zaklade zmluvy o obstarani vydania cennych papierov, ak tato zmluva obsahuje
zavdzok obchodnika s cennymi papiermi, Ze predd osobam, ktoré maji pravo na
prednostné upisovanie akcii, na ich ziadost’, za cenu a v lehote uréenej uznesenim valného
zhromazdenia akcie v rozsahu ich prava na prednostné upisanie akcii.

Upisanie Casti novych akcii pévodnou akcionarskou Struktirou predstavuje obdobny
naklad akcionarov ako potreba Casti vlastného kapitalu pri Ziadosti o poskytnutie uveru,
preto upisovanie novych akcii, vyluéne ako forma ziskavania kapitalu z externych
zdrojov, nie je podl'a nasho nazoru pri sikromnych akciovych spolo¢nostiach optimalna
a vyuzitie tejto formy je vhodnejsie pre verejné akciové spolocnosti, ktorych akcie st
denne obchodované na burze a kde imysel zaujemcov o kupu akcii je spravidla vyluc¢ne
investicného charakteru a bez d’alSich pohnutok veducich k ovplyviiovaniu bezného
chodu spolocnosti.

4. FINANCOVANIE SPOLOCNOSTI VYDANIM DLHOPISOV
Dlhopisom rozumieme cenny papier, s ktorym je spojené pravo majitel'a pozadovat’

splacanie dlznej sumy v menovitej hodnote a vyplacanie vynosov z nej k ur¢itému datumu
a povinnost’ osoby opravnenej vydavat’ dlhopisy tieto zdvizky splnit.
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Dlhopis je vydany okamihom, ked sa zdkonom ustanovenym spOsobom stane
majetkom prvého majitel'a. V pripade listinnych dlhopisov sa vyzaduje ich odovzdanie
majitel'ovi a zaknihované dlhopisy mozno nadobudnut’ zapisom na ucte majitel'a cenného
papiera azarovei na klientskom uéte vedenom centralnym depozitirom cennych
papierov. Cinnost’ spojenti s vydavanim dlhopisov vykonava emitent. Emitent moZe touto
¢innostou poverit’ pravnicku osobu, ktord ma na tito Cinnost’ opravnenie. Emitent je
povinny pri vydavani dlhopisov zverejnit’ emisné podmienky dlhopisov v periodicke;j tlaci
s celostatnou posobnost’'ou uverejiiujucou burzové spravy, a to najneskor sedem dni pred
zaciatkom vydavania dlhopisov.

Vyhodou pri vydavani dlhopisov, je skuto¢nost, ze emisné podmienky si vytvara
samotny emitent. Tie zhrfiuju vSetky fakty o danom dlhopise obdobne ako prospekt
cenného papiera podl'a ZCP a tym plnia informaénu funkciu pre pripadnych zaujemcov
0 nadobudnutie tohto dlhopisu. Samozrejme je ziaduce, aby emisné podmienky boli
nastavené vyvazene, nakol'ko pri neoptimalnom nastaveni emisnych podmienok moze
mat’ emitent tazkosti najst’ potrebné mnozstvo upisovatel'ov. Medzi podmienky, ktoré
upisovatelia budu istotne zohl'adnovat’ st splatnost’ dlhopisu, terminy splatnosti kuponu,
moznost alehota na uplatnenie prava na predCasné splatenie menovitej hodnoty
dlhopisov, terminy pred¢asnej splatnosti menovitej hodnoty, terminy a sposob vyplaty
trokového vynosu, G¢el pouzitia petiaznych prostriedkov a pod.

Emisné podmienky je emitent povinny predlozit’ Narodnej banke Slovenska najneskor
v dent zaCatia vydavania dlhopisov. Narodna banka Slovenska rozhoduje o schvaleni
emisnych podmienok v spravnom konani a zverejiiuje ich v Obchodnom vestniku.
Emitent nesmie zmenit' emisné podmienky vydavanych dlhopisov s vynimkou zmeny
oznacenia emitenta a platobného miesta, pokial’ nie je zdkonom ustanovené inak. Emitent
zodpoveda za tdaje obsiahnuté v emisnych podmienkach a pripadne zmeny v tychto
podmienkach je povinny do desat dni od ich platnosti zverejnit’ v periodickej tlaci
s celostatnou pdsobnostou uverejiiujucej burzové spravy. Emisné podmienky su pri
zékonom stanovenych pripadoch ked’ sa vyzaduje prospekt cenného papiera, nahradené
prislusné Casti prospektu cenného papiera.

5.  FINANCOVANIE SPOLOCNOSTI SKRZ CROWDFUNDING

Jedna sa o metodu financovania projektov a podnikatel'skych zamerov, pri ktorej st
vyberané malé Ciastky od velkého poctu ludi a to typicky skrz internet. Napriek
uvedenému nepodlicha predmetu tUpravy zakona ¢. 203/2011 Z. z. o kolektivnom
investovani, nakolko ,investori“ spravidla nenadobudaju podielové listoy alebo
majetkovi Gcast’ v tuzemskom alebo zahrani¢énom subjekte kolektivneho investovania.

V ramci crowdfundingového konceptu pozname 4 zakladné typy a to:

Donation-based

Tento typ by sa dal prelozit' ako ,,zaloZzeny na darcovstve®. Jednd sa o darovanie

penazi, nakol'ko prispievatel’ nedostane ziadnu protihodnotu za svoj dar. Tento typ sa
pouziva v pripadoch, ked su prostriedky vyberané na verejne prospesnu vec.
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Reward-based

Jedna sa o typ ,,zaloZeny na odmeneni. Tento typ je vo vSeobecnosti povazovany za
najbeznejsi typ crowdfundingu. Odmeny st pevne nastavené od zaciatku kampane a kazdy
prispievatel’ presne vie, o za svoje prispevky dostane.

Debt-based

Ako nazov napoveda, ide o typ ,,zaloZzeny na dlhu® pri ktorom sa jedna pozicky penazi.
Tomuto spdsobu sa tiez hovori peer-to-peer (d’alej ako P2P) poézicky. U tohoto
$pecifického druhu crowdfundingu pozi¢iava velké mnozstvo subjektov jednému
subjektu skrz Specializovanti P2P platformu, vd’aka ktorej je mozné obist’ financné
inStitacie. Motiv tych, ktori pozi€iavaju svoje volné prostriedky je spravidla zisk, ktory
predstavuje pevne dohodnuty trok. Motivom pre tych, ktory si peniaze poziciavaju je

v

Equity-based

Zakladni princip fungovania tejto metddy spociva v tom, ze prispievatel’ dostava ako
protihodnotu svojho prispevku podiel na spolo¢nosti. To z equity-based crowdfundingu
robi jednu z moZnosti priameho investovania do spolo¢nosti.

Crowdfunding ako taky resp. koncepty vysSie popisané, nie je mozné jednotne
subsumovat’ pod platni pravnu regulaciu. Hoc mézeme vidiet isté paralely s rezimom
p6zicky, daru ¢i buducej kiipy, je ziadice mat’ jednotnl pravnu normu, ktoré by regulovala
len crowdfunding a definitivne ho oddelila resp. vymedzila mimo bankovych ¢innosti.
Rovnako je ho potrebné vymedzit mimo kolektivneho investovania, v ktorom
spravcovské spoloCnosti vytvaraji podielové fondy zhromazdovanim spolo¢ného
majetku podielnikov a majetkové prava podielnikov st reprezentované vydavanymi
podielovymi listami. Standardné fondy su zaroveii obchodované na burze cennych
papierov.

Problémoyv s aktualnym regulaénym nastavenim crowdfundingu je viacero. Regulacia
crowdfundingu nie je zaloZena na posudeni dopadov regulacie, ale na skuto¢nosti, ze
niektoré jeho ¢innosti spadaju pod definicie stanovené v ramci regulacie vacSich a
rizikovejsSich trhov a ¢innosti. To znamena, Ze regulacia moze byt neprimerana, a preto
bud’ crowdfunding nadmerne reguluje, alebo pripadne niektoré jeho aspekty reguluje
nedostatocne. Ked'ze niektoré modely nepatria do ramca Smernice Europskeho
Parlamentu a Rady 2014/65/EU 15. maja 2014 o trhoch s finanénymi nastrojmi ktorou sa
meni smernica 2002/92/ES a smernica 2011/61/EU (prepracované znenie) znamu pod
skratkou MiFID, méze im chybat’ potrebny dohlad regulatora. Dohlad moéze byt
prinosom pre celkové fungovanie trhu nielen preto, Ze méze zabranit’ zneuzitiu a chranit’
spotrebitelov, ale aj preto, ze poskytuje a buduje doveru ucastnikov trhu, najmé
spotrebitelov. Chybajuca harmonizacia na urovni EU znamena divergenciu trhov.
Niektoré Staty, ako napr. Taliansko, uz prijali a dokonca aj novelizovali svoj zédkon, zatial’
¢o niektoré este len zvazuju, ¢i crowdfunding regulovat’.
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ZAVER

Alternativne spdsoby financovania spoloCnosti nielenze zacinaju zastavat riadne
miesto popri tradi¢nych poskytovatel'och kapitalu, ale zasluhou technologického rozvoja
a zjednodusenim globalneho pristupu k internetu zacinaji byt v niektorych pripadoch,
v zévislosti od tucelu azameru financovania, preferovanou volbou. Nakolko sa
Vv minulosti uz ukazala potreba regulacie spolocenskych vztahov medzi veritelmi
a dlznikmi, ¢i spolo¢nostou a jej spolo¢nikmi, ¢o ho vysledkom bolo napriklad prijatie
zakona o cennych papieroch a investi¢nych sluzbach a jeho naslednych 55 novelizacii, ¢i
prijatie zakona ¢. 203/2011 Z. z. o kolektivhom investovani, zastdvame nazor, ze
podrobnejsia pravna regulacia upravujica crowdfunding najmé vo forme ,,reward-based*
a ,,debt-based” bude ¢asom nevyhnutna. Obdobné stanovisko zdiel'a aj Narodna banka
Slovenska, ktord v rAmci tlacovej spravy zo dna 10. 05. 2017 uviedla, Ze ,,problematiku
crowdfundingu vnima ako aktudlnu tému s rychlo sa rozsirujucim potencialom. NBS
monitoruje crowdfundingové aktivity, a preto upozornuje verejnost, ze oblast
crowdfundingu a cinnosti s fiou spojené nepodliehaju jej dohladu. Samotna ucast
verejnosti na tychto aktivitach je konanim na viastnii zodpovednost. NBS tiez upozoriuje,
Ze financné prostriedky, ktoré su sucastou cinnosti spojenych s crowdfundingom,
nepodliehaju ochrane vkladov ani ochrane investicii. “
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Fiduciary deals and property in the legal system of Latvia

Abstract

Fiduciary deal, resulting in the fiduciary ownership, is one of the analogous institution to
the trust in Continental law countries. Fiduciary deals existed in the Ancient Rome, and
these deals were oficially recognized during the reign of Roman emperor August Cezar.
Following the established practice of the Senate of Russia, the Senate of the Supreme
Court of the Republic of Latvia recognized fiduciary deals. There is a quick evolution of
the fiduciary property at a nowadays in the Latvian civil law, based on the pre-war court
practice. Today Latvian merchants use fiduciary deals in transactions by establishing
fiduciary property. At a nowadays the fiduciary pledge is comparable unknown legal
instrumenti n Latvia, but not enough used in the practise. Fiduciary pledge is compatible
with Latvian legal system.

This research focuses on issues that relates to legal characteristic of fiduciary deals,
fiduciary pledges and fiduciary property.

Key words: Fiduciary deals, fiduciary property, trust, analogous instrument.

JEL Classification: K150

INTRODUCTION

The aim of the paper aim is to research legal aspects of fiduciary deals and property in
the Latvian legal system.

Probably the declaration by the M.S. Amoss that “English trust are spread throughout
like eggs of the Cuckoo in the Continental law countries”(Amos, 1937) is exaggerated,
however this expression has a truth. Also in the law systems, which is not based on the
English common law and equity, there are law instruments by its essence similar to the
Common law trust. Notwithstanding Latvian legal system belongs to the Continental law
system, however we could find analogous instruments to the trust, including the fiduciary
deals.

The paper focuses on the aspects of the civil law in relation to the court practise
concerning fiduciary deals and property.

Materials and Methods. The research methods have included descriptive, analytical
and deduction-induction ones. By applying these methods, legal acts, opinions of law
scientists and court practice were analyzed, which was followed by drawing conclusions
and drafting recommendations.
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1. RESULTS

Fiduciary deals existed already in Ancient Rome. The most anciest legal form of
pledge was Fiducia cum creditore (in Latin language). Debtor, in order to ensure the
repayment of its debt, transferred as a pledge some object in legal ownership by solemnly
ceremonial act — mancipatio or in iure cessio, with trust to creditor (fiducia): “Fiducia est,
cum res aliqua sumendae mutuae pecuniae gratia vel mancipatur vel in iure ceditur (The
trust is when a case, because of a loan, some object is either emanciated or ceded to a
court in pretor)”. It was only agreement of trust (Pactum fiduciae), that, after the
repayment of the debt, the creditor will return the object and the ownership of the debtor
(by the same solemn acts). The creation of such deals is explained either by the lack of
appropriate forms or by practical convenience in individual life situations. Fiduciary
obtained all rights from the deal and used them either as an owner or as otherwise,
depending on the deal. But since there is a known internal relations between him and the
other, he must use his rights within the limits of these internal relations, as determined by
mutual agreement between the two parties. If the fiduciary breaks the trust, then he must
be liable to the counterpartner of the damage suffered, but the deal between them remains
in force unless it has been illegal. It was impossible to sue the creditor in court for failure;
an evil-minded creditor was only threatened by the defamation of the citizen (infamia —in
Latin language) for breaking the trust. According to German lawyer P.Oertman, “third
parties (including the beneficiaries) had no legal right to fiduciary and had to treat the will
of the fiduciary with confidence” (Oertman, 1890). Subsequently, a special claim against
creditor for breaching the trust was created in the rights of the Praetor — actio fiduciae.
However, as Voldemar Kalnins points out, then, from a legal point of view, the legal forms
of the fiducia cum creditore pledge institute were poorly expressed in ancient Rome, as
well as practically uncomfortable and inadequate (Kalnins, 1977).

Fiduciary pledges were recognized in Latvia already in the 20-30ties of the last
century. Civil Cassation Department of the Senate of the Republic of Latvia in its
judgement of January 31, 1931(Konradi, Valters, 1931) gave the following explanation of
the fiduciary pledge: “...the debtor shall provide his creditor with the pledge of the
property by transferring the property to the creditor in the ownership with the agreement
that, in the case of payment of the amount of the debt, the creditor must return the property
to the property of the former debtor, but otherwise the creditor is entitled to sell the
property on the general basis and on its behalf; if the buyer of the property knew that the
property had been pledged for sale to a creditor with a fiduciary pledge, the buyer would
legally acquire ownership rights for that property”. A broad comparative study on
fiduciary pledges in German and Latvian law has been carried out by Kaspars Balodis
(Balodis, 2001).

2. DISCUSSION

As mentioned already fiduciary deals existed in the Ancient Rome, and these deals
were officially recognized during the reign of Roman emperor August Cezar: their
recognition arose from the betrayal of a friend who had broken his trust. A wealthy Roman
family's father asked a friend to become his fiduciary representative in the event of his
death. The wife of a family father was not a Roman citizen, so neither she nor her children
could inherit under Roman law. Therefore, the head of the family offered to his friend to
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become his heir, provided he would manage the property in favor of the children of the
deceased. After the death of a family head, a friend soon got heritage, but broke his
promise and began to use the property in his own interests. Such an unfair step attracted
the attention of the Emperor of Rome, and the emperor ordered to strat legal procedures
against "fiduciary owner" in the court. The judges found "a friend" guilty of betrayal and
he was punished.

Fiduciary deal, resulting in the fiduciary ownership, is one of the analogous institution
to the trust in Continental law countries. There is a quick evolution of the fiduciary
property at a nowadays in the Latvian civil law, based on the pre-war court practice. If at
the beginning in the commentaries of the Civil law by Mr. A.Grutups the fiduciary
property was not even mentioned (Commentaries on Civil law: Property, 1996) then in
the revised commentaries fiduciary property was recognized as a special kind of property
(Commentaries on Civil law, 2002). In the pre-war Latvia fiduciary deal was recognized
step by step in the court practice of Senate.

The concept arose under Roman law from the word “Fiducia”, which understood the
agreement, - to alienate by mancipation or cessation to the Praetor (in jure cessio), but not
the tradition - of making a commitment to to do something, or to give back to the alienator.
V.Sinaiskis concedes the fact that the “Fiducia” derives from lex mancipia, according to
which, everything was binding under mancipation; however, not all of this law could be
expressed. Fiducia came under protection of the godness Fide, it means, became a special
formal agreement with regard to mancipation and the cessation in iure (Sinaiskis, 1930-
1931). Ancient Roman expression says: “fide, sed cui, environment! (Trust, but look, to
whom trust)”.

In the Latvian conversation dictionary, the definition of “Fiduciary transaction”
follows the definition of “fiduciary transactions are when the parties endeavour to achieve
a certain practical purpose and trust each other, choose to achieve those objectives which
have legal effects below this purpose, i.e. the fiduciary transactions are transactions when
the external form of deals are more then the will of the acting party”’(Sinaiskis, 1930-
1931). Professor A.Loebers has given the following definition of fiduciary transaction in
his article: “The core of Fiduciary transactions are that to direct them towards a legal
formal effect that actually goes beyond their economic purpose”(Loebers A., 1933). At
the end of the Article, a Professor finds, that the “fiduciary transactions are indeed
recognised and widely applied in our economic life. It is the task of science and practice
to define legally such transactions and to establish their legal nature by displaying them
in the legal system for business, and to find their key signs by means of differential
diagnosis, as compared to other institutions”(Loebers A., 1933). Whereas the Latvian
lawyer J.Grinbergs also observed many similarities between fiduciary transactions and
reverse transactions in the practice of bill of lading (Grinbergs, 1933).

From the point of view of a civil law transactions, the main problem of fiduciary
transactions is the following: what happens if the fiduciary, in violation of the mutual
agreement, illegally sells property to a third party? Is it possible in such case, that the
fiduciant may start a personal claim only against the fiduciary person, or is it possible to
claim in rem against a third party?

Senator A. Loebers considered that, in the event that the “Fiduciary had breached his
obligations vis-a-vis his fiduciant, for example, contrary to the agreement had sold real
property to a third person, he or she is under the responsibility of the debtor to fiduciant,
but the latter never had the right to contest the sales contract with regard to the buyer, even
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if the buyer would be aware of the existence of the fiduciary agreement, unless the
conditions of the fiduciary agreement contract itself shows that the fiduciary has not been
granted the right of sale, and if such a restriction would be the subject of the relevant note
in the Land registers” (Loebers, 1933). This was also confirmed in the pre-war case law.
A typical example is claim of Berk Abram against the inheritance the deceased Johan —
Kristof Nutovcs, Artur Medlinger and the Latvian state in the person of Ministry of
Finance on recognition of sales contract as fictive, which was considered by the Latvian
Senate in civil cassation instance on January 31, 1931. The case was as follows. Berk
Abram had entered into a fiduciary agreement with the Artur Medlinger on 9 March 1912,
according to which Medlinger for the applicant 's money and at the expense of the
applicant had purchased real estate, which was the subject of the dispute. In the Land
register, real estate was entered into the name of the Medlinger. Medlinger, without
consent of the applicant, had sold real property to the Ministry of finance on June 5, 1921,
and real property was registered in the name of the Ministry of Finance on October 29,
1924. The Ministry of finance insisted that the applicant may bring the claim only against
his/her counterpartner, it means against Artur Medlinger, as the Land register did not
contain any notes relating to the fiduciary transaction. The Court decided in favour of the
defendant, the Ministry of finance (Case No. 15/31, 1931).

However, in my opinion, from the point of view of modern civil rights, such a decision
was not good founded, as also for fiduciary deals, the buyer's good faith should be taken
into account. According to sworn advocates Arthur Hamanis and Ernst Petersons of Berka
Abrams, the Ministry of Finance was not sure for the accuracy of its action, and therefore
made inquiries about Artur Medlinger with the assistance of the criminal police, and
requested a legal opinion from the Ministry of Justice. In particular, it should be stressed
that the Ministry of Justice in its opinion has not recommended the Ministry of Finance to
make a deal because it is considered to be a purchaser in bad faith (Case No. 15/31, 1931).
Moreover, A.Medlingers itself, after the deal was concluded, but before the deal was
corroborated in the Land Register, asked for an annulment of the purchase - sale contract
(Case No. 15/31, 1931). If the Ministry of Finance had indeed known nothing about the
fiduciary deal, it would be considered a good faith acquirer, but it was not so in the case
in question. In addition, a similar approach is also laid down in Article 7 of the European
Trust Law (Principles of European Trust Law, 2009).

Fiduciary deals (JloBeputennubie akthl — in Russian language) were also recognised
by the Senate in Tsars Russia and they were strictly delimited from simulated or fictitious
deals. The judgment of the Russian Senate No 12/33 can be cited as one the characteristic
example of fiduciary deals practice (Loebers, 1933). In this case Sofia S. brought an action
against its husband Anatolij S. and against a third party Mering for the recognition of the
property rights of a bond issued in favour of the Anatolij S. The case was as follows:
Anatolij S. married to a rich woman Sofia S., who owned significant properties. Soon after
the wedding, Sofia S. issued to her husband power of attorney to manage all of his
properties. On the basis of this mandate, Anatolij S. sold manor house of its wife to the
Mering. For securing the residual purchase price, Merings, following the request of
Anatolij S., and with the consent of Sofia S., issued a bond directly to Anatolij S. in order
to facilitate settlement. With time the relationship between spouses has deteriorated
dramatically as the Anatolij S. started inhumane treatment with his wife. On the occasion
of the term of payment of the bond, Anatolij S. demanded from the debtor the pay on its
own behalf and in favour of himself.
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Then Sofija S. initiated the claim against her husband Anatolij S. and Mering as a
third party, demanding:

1.  torecognize her ownership of the bond and the amount of money from it;
2. to force Anatolij S. to pass bond to her.

The Senate of Russia satisfied the woman's claim by formulating the question as
follows: “Can you ask for the recognition of a bond for the property of a person who,
under the bond, is not figured out as a creditor?” The Senate concluded in the judgment
that the contract concluded between the spouses, on whose basis the bond has been
transferred directly to Anatolij S., is not recognised as fictitious or simulated. The nature
of the spouses deal is that, according to the intention of the spouses, the real creditor of
the bond and the genuinely interested person are Sofia S., but not the formal creditor
Anatoly S., which can be recognised in this case as a representative - silent deputy of Sofia
S. Both parties — the spouses S. - in their mutually concluded fiduciary deal, had expressed
their determined, serious will that third person Mering, will issue a bond directly to
Anatolij S., as the silent deputy of wife Sofia S.

While a fiduciary deal in Tsars Russia was recognized as an existing and permitted
deal, however, a fiduciary deal contrary to the law was null and void. Also because of the
lack of willingness expressed by the parties, the fiduciary deal was possible to challenge
in the court. A typical example is decision of Senate of Russia in the case 01/86 in which
Rinina had initiated the claim against Galkin and Palicin (Loebers, 1933). Rinina
instructed her governor Galkin to rent for her manor house from Palicin. Galkin, who
valued the lease of the manor house as very beneficial, persuaded Rinin lease to be
transferred to him — Galkin name, telling her that the real tenant would be she — Rinin,
and he would only be the person mentioned in the documents (mojacraBHoe nuIO — N
Russian language). Then, thanks to a secret agreement with Palicin, Galkin declared
himself as the real tenant and completely started pushing Rinina out of the rent. Then
Rinina in claim against Galkin and Palicin demanded to be entitled as tenant of the manor
house on the basis of the fact that Galkin, after agreeing with Palicin, had misappropriated
the tenant rights. Senate of Russia acknowledged that claim by Rinina must be satisfied.

In this case, the fiduciary deal with which Rinina trusted Galkin to transfer the lease
contract to his name was in itself contested as having happened in a false way, where there
was a lack of free will of fiduciary — Rinina. Consequently, the contract of execution is
also trashed, it is, the transfer of the lease contract to Galkin's hame, because the other
bidder, Palicin knew about Galkina's illegal conduct. Therefore, Rinina was able to start
the claim against both parties of the executing contract, Galkin and Palicin, demanding
for the recognition of lease rights directly to her and not limited to a simple damages claim
against the unfaithful fiduciary Galkin.

Following the established practice of the Senate of Russia, the Senate of the Supreme
Court of the Republic of Latvia recognized fiduciary deals. The following is a typical,
very interesting example of the first years of the independent Republic of Latvia. On 31
May 1923, the Civil Cassation Department of the Supreme Court of the Republic of Latvia
examined the appeal of the cassation of Lina, Leo and Benno-Nikolai Maler (heirs of
Moisei Maler) against the mass of Nikolai Tebel's heritage. According to Article 780 (3)
of the Tsars Russian Round Act, Jews were prohibited from obtaining a real estate in
countryside of Vidzeme. In order to bypass this ban, Nikolai Tebel, on the basis of a
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fiduciary deal, as a fiduciary in 1910 by an agreement with Count Medem, obtained the
hereditary rights of the use Stukman Manor's as the piece of obrok and the property rights
to the buildings in this parcel, acting on in favour of Moisey Maler, but not on behalf of
Maler. At the same time, Nikolai Tebel had assumed the right to transfer to Moisei Maler
at any time and never denied it. Neither for Moisei Maler or his heirs, Nikolai Tebel had
never made any obstacles to the use of real estate. According to the rapporteur of the case,
Senator A.Loeber, in view of the repeal of the laws on Jewish restrictions, there were no
obstacles in 1923 to transfer the immovable property to the heirs of the deceased Moisei
Maler. However in this case, the appeal of cassation was rejected because of an error by
the attorney of law for Moisei Maler: he had brought the claim for the recognition of the
rights of use and property to land and buildings and the corraboration of these rights in the
Land Register, but not for the recognition and enforcement of the fiduciary deal
(Judgements of Senate of Latvia, 1918-1940).

An analogue legal case was dealt with on 26 October 1928 at the hearing of Civil
Cassation Department of the Senate of the Republic of Latvia in Catherine Balode's claim
against Anete, Arvid, Andrej, Eduard, Arthur and Janis Balodis for the property rights to
the plot of land (LVVA, 1929).

Today Latvian merchants use fiduciary deals in transactions by establishing fiduciary
property. Of course fiduciary relationships are too confidential, so such deals can only be
judged in cases that appear publicly in court practice. One such dispute over the fiduciary
property was considered in Riga Regional Court, where the applicant, Vladimir Krastins,
brought a claim against a company registered in Switzerland ,,Korowo Invest AG” (Reg.
No. 007002244, adresse: Hauptgasse 41, 9050, Appenzell, Switzerland) on 17 December
2003 on the recovery of damages (Civil case, 2003). The substance of the case is as
follows: between the applicant Vladimir Krastins and the defendant Korowo Invest AG
was concluded a fiduciary contract/mandate on 6 February 1997, which renewed a
fiduciary contract concluded between the same parties on 26 November 1993. The
fiduciary contract/mandate was subject to Swiss law regulation, in particular the rules of
Obligations for the mandate. In the preamble of the contract it was stated that Korowo
Invest AG was registered in the Enterprise Register of the Republic of Latvia as a holder
of 78% of the shares of Latvian company SIA “Vars”. With the fiduciary contract, the
defendant Korowo Invest AG committed on its behalf, but at the expense and the risk of
the applicant Vladimir Krastins to hold 42% of the share capital of the Latvian company
SIA “Vars”. Paragraph 2 of the fiduciary contract specifically stated that the shares of
that capital, which Korowo Invest AG holds on its behalf, are obliged to manage in favour
of the applicant Vladimir Krastins. Whereas in accordance with paragraph 4 of the
fiduciary contract, Korowo Invest AG committed to take into account the interests of the
applicant with the same diligence under which owner treats the shares belonging to it,
which are in accordance with Article 398 of the Swiss Obligations Law: ,,According to
the general principle, the authorized person shall be responsible with the same diligence
as an employee in the legal labour relationship. He shall be responsible for the reliable
and diligent execution of the task entrusted to him” (Aeppli, 2004).

Defendant and “Bellinger Enterprise Ltd.” on 20 January 2000, with the consent of the
applicant, entered into a capital share purchase contract by which the defendant sold the
shares amounting 51% of the statutory capital of SIA “Vars” which were in holding of
him. As the fiduciary contract concluded between the applicant and the defendant was not
amended after this transaction, then defendant continued to held and managed all
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remaining 32,73% of SIA “Vars” share capital in the interests of the applicant and at his
expense. However, the defendant, without any instruction or authorisation from the
applicant, by gross violation of the provisions of the fiduciary contract, sold the remaining
capital shares 32,73% of the share capital of SIA “Vars”to SIA Lukoil Chemical B.V. at
the beginning of 2002. In accordance with Paragraph lof the Article 97 of the Swiss
Obligations Law, the debtor is obliged to pay damages resulting from a breach of the
contract or a contractual obligation as a result of inadequate performance (Aeppli, 2004).

3. CONCLUSIONS

Latvian legal system belongs to the Continental law system, but still we could find
legal instruments analogous to the trust: fiduciary deals, fiduciary property and fiduciary
pledge. At a nowadays the fiduciary pledge is comparable unknown legal instrumenti n
Latvia, but not enough used in the practise. Fiduciary pledge is compatible with Latvian
legal system.

As a result of summary of the above-mentioned practice of both the beginning and the
end of the last century, it must be recognised that the fiduciary property is in particular not
unlike the ownership relationship formed in the trust between the trust founder and the
trustee. Although the fiduciary assets are registered on behalf of the fiduciary, these assets
cannot be considered as fiduciary personal assets, nor creditors of the fiduciary cannot
start recovery against them. It is the same like the trustee is the legal owner of the trust
assets, but these assets cannot be considered as its own private assets.

Fiduciary deal, resulting in the fiduciary ownership, is one of the analogous institution
to the trust in Continental law countries. There is a quick evolution of the fiduciary
property at a nowadays in the Latvian civil law, based on the pre-war court practice. If at
the beginning in the commentaries of the Civil law by Mr. A.Grutups the fiduciary
property was not even mentioned, then in the revised commentaries fiduciary property is
recognized as a special kind of property. In the pre-war Latvia fiduciary deal was
recognized step by step in the court practice of Senate.

The following findings were discovered:

1. Fiduciary deals existed in the Ancient Rome, and these deals were officially
recognized during the reign of Roman emperor August Cezar.

2. Following the established practice of the Senate of Russia, the Senate of the
Supreme Court of the Republic of Latvia recognized fiduciary deals.

3. Today Latvian merchants use fiduciary deals in transactions by establishing
fiduciary property.

4. It must be recognised that the fiduciary property is in particular not unlike the
ownership relationship formed in the trust between the trust founder and the
trustee.

4. RECOMENDATIONS

It might be useful to use fiduciary deals in transactions between companies and natural
persons, in cases when we have “gaps of law” for specific legal needs.
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If Latvia will elaborate law on the private international law in the future, a separate
subchapter must be devoted to the fiduciary deals/trusts: indicating the criteria for the
applicable law, definition of the fiduciary deals/trust must be given. The European trust
law principles, created by the prominent trust law experts, is a good handbook for the
lawyers of the European countries, and could serve as a guidelines for the elaboration of
the new trust law in Latvia.
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Zmluvné vzt'ahy pri ,,piggybackingu

Contractual relationships within **piggybacking*

Abstrakt

Tato praca sa zaoberd analyzou ekonomického resp. marketingového institutu
. piggybacking “, ktory oznacuje vztah, pri ktorom spravidla vicsia spolocnost umoznuje
mensej spolocnosti dostat’ sa na nové trhy tym, zZe jej poskytne viastné distribucné kanaly.
Tento institut bude analyzovany ako z hladiska aplikacie réznych zmluvnych typov podla
slovenského prava, tak aj z hladiska rozhodného prava v pripade vztahov medzi subjektmi
Z roznych krajin.

Klucoveé slova : Piggybacking, zmluvné vztahy, rozhodné pravo
Abstract

This paper is focused on the analysis of economic or marketing term "piggybacking™,
which indicates a relationship whereby generally a large company allows a smaller
company to access new markets by providing its own distribution channels. This institute
will be analyzed in terms of the application of different types of contracts under Slovak
law and in terms of applicable law in case of relationship between entities from different
countries.

Key words:Piggybacking, contractual relationships, applicable law

JEL Classification: K120

UVOD

Cielom prace je analyzovat marketingovy pojem ,piggybacking, ktory zacala
pouzivat’ ekonomicke literatiira v 80-tych rokoch minulého storocia najprv v Spojenych
Statoch americkych a neskor aj v Eurdpe. Jedna sa o vzt'ah medzi dvomi subjektmi, pri
ktorom vacsi subjekt na trhu poskytuje inému, spravidla mensiemu subjektu moznost’, za
uplatu, vyuzit' jeho distribu¢né cesty a predavat takto svoje produkty. Vzhl'adom na to, ze

! JUDr. Martin Husér, D.ES. je externym doktorandom Katedry obchodného préva a
hospodarského prava UPJS, Pravnickej fakulty v KoSiciach.
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povodne ekonomické pojmy, ako franchising alebo leasing, sa ¢asom udoméacnili
V pravnej oblasti, je cielom tejto prace overit’, ¢i ,,piggybacking* je mozné povazovat’ za
novy zmluvny typ a ak nie, aky zmluvny typ je mozné na tento institat aplikovat’.

1. VYMEDZENIE PIGGYBACKINGU

Pojem piggybacking sa zaal relativne nedavno pouzivat v odbornej literatire
zameranej na marketing, ale iv marketingovej praxi. Tento vyraz pochadzajici z
angli¢tiny mozno vol'ne preloZit’ ako nosenie sa na chrbte iného ¢loveka?. Piggybacking
popisali podla dostupnych udajov prvykrat V. Terpstra aJ. Y. Chwo-Ming v praci
»~Piggybacking — A Quick Road to Internalization* z roku 1988. Uvedeni autori vymedzili
piggybacking ako dojednanie, pri ktorom jeden vyrobca pontika produkty iného vyrobcu.
Prvy producent ,,carrier (v tomto pripade nosi¢) uskuto¢iuje ako distribitor marketing
produktov druhého producenta ,rider” (t.j. jazdec). Skuto¢nost’, ze jazdcove produkty st
distribuované inym producentom moze priniest’ vyznamné benefity jazdcovi v porovnani
s vyuzitim bezného distribttora (Terpstra, Chwo-Ming, 1988, .s 2). Piggybacking, ako
uvadzaju Terpstra a Chwo-Ming, je pouzivany spolo¢nost’ami na obsluhu domaceho trhu,
ako aj zahrani¢nych trhov. Ako priklad uvadzaju spolo¢nost Zenith vyrabajicu
pocitace, ktora uzavrela marketingovii dohodu so splo¢nost'ou Hewlett-Packard zameranu
na predaj jej osobnych pocitatov v USA (Terpstra, Chwo-Ming, 1988, s. 2). Podstata
piggybackingu spociva v tom, ze firmy sa dobrovolne spoja — obvykle bez kapitalového
alebo personalneho previazania - aby spolo¢ne dosiahli nejaké ciele, ktoré nemdzu Gi¢inne
dosiahnut’ sami.

Pre oblast’ distribucie tovarov by bolo mozné tento vyraz vysvetlit' ako postup, pri
ktorom uréitd osoba, ktord na konkrétnom trhu nema zatial vybudovani vlastna
distribuénu cestu, alebo chce tuto cestu rozsirit’, vyuziva sluzby inej osoby, ktora je na
danom trhu etablovand ma zabehnutt distribuciu svojich produktov a je ochotnd za
odplatu, pripadne za iné protiplnenie, umoznit’ vyuzivanie svojej distribucnej cesty inej
osobe.

M. Katsioloudes a S. Hadjidakis vymedzuju piggybacking ako praktiku, ktorou
vyrobca vyuziva ,predajna silu“ a distribu¢nt siet’ inej spolo¢nosti na predaj vlastnych
vyrobkov (Katsioloudes, Hadjidakis, 2007).

H. Machkova vymedzuje piggybacking ako formu spoluprice viacerych firiem
z rovnakého odboru podnikania v oblasti vyvozu, pri ktorej obvykle velka a znama firma
poskytuje za odplatu mensim firmam k dispozicii svoje zahrani¢né distribuéné cesty
(Machkova, 2006, s. 82).

Praktické vyuzitie piggy—backingu demonstruje H. Machkova na priklade spolo¢nosti
Kofola a Danone (Machkova, 2015, s. 70). H. Machkova uvadza priklad z ¢eského
trhu mineralnych vod, ktory pre zahrani¢né prémiové znacky nema dostatoény potencial
najmé z dévodu nizsej kupnej sily a silnej konkurencie domacich znaciek mineralnych
vod. Cenové rozdiely su v kategorii balenych vod velké, pricom domaéci spotrebitelia
uprednostiuju = cenovo  vyhodnejSie  domace  znacky  minerdlnych  vod.
Medzinarodne zndme prémiové znaCky minerdlnych vod, ktoré maji stratégiu

2 Definicia dostupna na http://dictionary.cambridge.org/dictionary/english/piggyback,
https://www.phrases.org.uk/meanings/piggyback.html.
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celosvetového pokrytia produktov svojej znacky, nechcti investovat’ vel'ké prostriedky do
vybudovania distribuénej siete a preto uzatvaraji distribuéné zmluvy s ¢eskymi
spolo¢nostami, ktoré maju dobre vybudovanu predajn siet’ na distribuciu napr. kolovych
nipojov a moZu tymito minerdlnymi vodami vhodne doplnit’ svoj sortiment.®

Ako synonymum vyrazu ,,piggybacking pouzivaju niektori francuzski autori vyraz
portage**. Napriklad A. Deppe zdoéraziluje, Ze ,,portage” predstavuje vztah, v ktorom
miestna spolo¢nost’ (obvykle vel'ka spolo¢nost’) dava k dispozicii exportnej spolo¢nosti
(obvykle mala spolo¢nost’) svoje obchodné prostriedky a svoje know-how (savoir faire).
Ide o formu medzinarodnej aliancie, v ktorej velka spolo¢nost’ (entreprise porteuse®)
pomaha malému alebo strednému podniku (entreprise portée®) v uvadzani jej produktov
(doplnkovych a kvalitnych) na zahraniény trh, kde je usadend (etablovana), ato
poskytnutim distribucne;j siete, posilnenim predaja, logistikou, prieskumom trhu, $tadiami
realizovatel'nosti, pomocou pri hl'adani moznosti financovania, atd’. (Deppe).

Olivier Torres uvadza, ze ,,portage” je proces, ktorym podnik, obvykle maly alebo
stredny podmik (SME), je ,,preneseny* do zahranicia vd’aka podpore vel'kého podniku,
ktory mu poskytne svoju medzinarodnu siet. Tato ¢innost moze ist’ od jednoduchého
poskytnutia informadcii tykajucich sa krajiny, az po poskytnutie obchodného zastupenia,
dokonca sprevadzania pri rokovaniach v zahrani¢i (Torres, s. 42).

Iny pristup uplatituje L. Alexandre-Leclair, ktory povazuje piggybacking za jednu
z alternativ portage. Popri piggybackingu mozno - podl'a uvedeného autora — realizovat’
spolupracu pri distribacii tovarov aj formou spoloénej ucasti na vystavach, prezentaciach
tovarov a veltrhoch, umoznenim staZze vo velkej spolo¢nosti zamestnancom malych
spolo¢nosti, formou podpory vlastnych zamestnancov pri vytvarani novych spolo¢nosti,
ktoré budu kompletizovat’ ponuku produktov materskej spolocnosti alebo poradenstvom.

Piggy-backing teda nemozno zredukovat' len na obchodné zastipenie ¢i na
sprostredkovanie obchodnych kontaktov, kipy alebo predaja, ¢i poskytovania sluzieb.
Zatial' ¢o rider (,jazdec) poskytuje vyrobok, carrier (nosi¢) vykonava marketingovy
prieskum, reklamnu cinnost, distribuciu daného tovaru, pripadne moéze poskytovat
zaruény servis predanych vyrobkov (Terpstra, Chwo-Ming, 1988, s. 10).

Piggybacking ako sp6sob vstupu na trh je mozné rozliSovat’ podla réznych kritérii.
Pokial' ide o sposob pokrytia trhu, V. Terpstra a J. Chwo-Ming rozdeluju zmluvy
0 piggybackingu na zmluvy pokryvajuce jednu krajinu, napriklad z dévodu, ze ide
0 velky trh alebo ide o trh, ktory ma vyznamné prekdzky na vstupe (Terpstra, Chwo-
Ming, 1988, s. 4). Iné zmluvy o piggybackingu mézu pokryvat’ viaceré krajiny, napriklad
na regionalnej alebo globalnej Grovni v pripade, Ze ide o vzajomne prepojené trhy,
napriklad trhy EU, a pod.

Piggybacking méze byt - podla V. Terpstra a J. Chwo - posudzovany podla kritéria
reciprocity na reciproény a nereciproény piggybacking’. Spolo¢nosti, ktoré maju
vyznamny podiel na lokdlnom trhu mézu hladat podobne silné spolocnosti na inom
vyznamnom trhu, aby si vzajomne pomohli pri vstupe na trhy, na ktorych pdsobia.

Priklad, ktory uvadza H. Machkova sa tyka spoluprace pri distribucii spolo¢nosti Kofola, ktora
sa stala vyhradnym dovozcom znaciek Evian a Badoit spolo¢nosti Danone.
Podl'a Larousse vyraz ,portage* znamena nosenie ¢loveka na chrbte, ak cesty neumoziuju
pouzitie vozidiel alebo zvierat https://www.larousse.fr/dictionnaires/francais/portage/62681.
Podnik — nosi¢, zodpoveda anglickému pojmu ,,carrier” v ramei piggybackingového vzt'ahu.
Podnik — jazdec, zodpoveda anglickému pojmu ,,rider” v ramci piggybackingového vztahu.
ATT a Olivetti vyuzili reciproc¢ny piggybacking pri pokryti trhov v USA a Eurdpe.
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V pripade delenia piggybackingu podla rozsahu vyrobkov tito autori uvadzaju, ze
rider (,jazdec”) sa modze rozhodnit, ¢i bude uvadzat na trh prostrednictvom
piggybackingu jeden alebo niekolko vyrobkov® alebo cely sortiment svojich vyrobkov
(Terpstra, Chwo-Ming, 1988, s. 6).

Rovnako moéze byt piggybacking poskytovany aj vo forme spoluprice medzi
spolo€nostou predavajiicou tovar a spolo¢nostou poskytujiicou ur€iti sluzbu, moze ist
napriklad o predajcu elektroniky (pocitacov, tabletov, mobilnych telefonov), ktory za
poplatok mdze priamo nainstalovat do tychto zariadeni aplikaciu resp. pocitacovy
program inej spolocnosti, ktora by sa takto chcela etablovat’ na inych trhoch.

Pascale Bueno Merino identifikuje ako strategické dovody pre vyuZitie portage
(piggybackingu): 1) ziskanie pristupu na vzdialeny trh (prekonanie administrativnych
a kultarnych prekazok), ii) optimalizacia systému distribucie (za i¢elom lepSieho pokrytia
trhu) a iii) prekonanie pociatoénych tazkosti spojenych so vstupom na zahrani¢ny trh
(spoloc¢nosti bez skusenosti a zahrani¢nych kontaktov) (Bueno Merino, 2002, s. 7-8).

Eric Milliot ponima piggybacking ako jednu z piatich foriem obchodnej spoluprace
s dominanciou jedného z partnerov, pricom d’als$imi formami st poskytnutie licencie,
franchising, nadobudnutie minoritného podielu a vytvorenie joint-venture s dominantnym
subjektom (Bueno Merino, 2002, s. 5).

2. MIESTO PIGGYBACKINGU PRI DISTRIBUCII TOVAROV

Z vymedzenia piggybackingu mozno vyvodit, Ze ide o vztah spravidla dvoch
(pripadne viacerych) nerovnocennych subjektov (z hladiska ich pozicie na konkrétnom
trhu), z ktorych jeden ma dobra (zabehnutd, ustalent) poziciu na danom trhu, ktort si
pripadne ma zaujem vylepsit poskytnutim komplexnejSej ponuky svojich produktov
ainym subjektom, ktory sa usiluje ziskat, resp. vylepsit svoju doterajSiu poziciu
s vyuzitim vyhod vyplyvajucich z pozicie zabehnutého subjektu.’

Za vyhodu piggybackingu pre malé firmy povazuje H. Machkova moznost’ vyuzitia
mena askusenosti velkej firmy, ktora poskytuje svojmu partnerovi viacero
marketingovych a logistickych sluzieb. Pre velké firmy je vyhodou moznost' pontkat
zékaznikom kompletny sortiment a odplata, ktord ziskava od svojich obchodnych
partnerov (Machkova, 2006, s. 82). Pre velké firmy moéze byt podla H. Machkovej
nevyhodny v pripade, ak malé firmy nie si schopné riadne a v¢as dodavat’ pozadované
mnozstvo tovaru, pretoze by mohlo dojst’ k poskodeniu ich imidzu (velké firmy zastreSuju
operacie vlastnym menom). Pre malé firmy moéze byt nevyhodou tlak silnejsich partnerov
na nizke ceny, nevyhodné platobné podmienky a velké naroky na kvalitu dodavok
a logistiku (Machkova, 2006, s. 82). L. Alexandre-Leclair zdoraziuje, ze piggybacking sa
musi zakladat’ na dovere medzi zucastnenymi subjektmi. Vel'ka firma tym, Ze spristupiuje
svoje kontakty, know-how, skiisenosti, nesie riziko pripadného zneuzitia poskytnutych
vyhod, know-how alebo spristupnenych kontaktov zo strany d’alSich zicastnenych
subjektov (Alexandre-Leclair, 2004).

V pripade, Ze jeden z vyrobkov vyrobcu je urceny spotrebitel'om, zatial’ ¢o ostatné vyrobky st
uréené pre d’al§ie vyrobné vyuzitie v priemysle, napriklad v oblasti chemického priemyslu.

Pre ilustraciu mozno uviest’, ze vo Francuzsku existuju vel'ké spolo¢nosti (napr. Engie, Total,
Airbus), ktoré vyuzivaju tento model obchodnej spoluprace s malymi a strednymi podnikmi.
https://www.pactepme.org/
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Piggybackingovy vztah méze vzniknit aj medzi spolo¢nostami patriacimi do
jedného podnikatel'ského zoskupenia (koncernu, holdingu), kde vicSia spolo¢nost’
poskytne mensej spolo¢nosti zo zoskupenia svoju distribucnu siet’.

Rovnako moze existovat ivzajomny piggybacking, kedy dve rovnako velké
spolo¢nosti operujuce na roznych trhoch a preddvajuce vzajomne nezastupitelny tovar, sa
rozhodnt prenikntit’ na druhy trh prostrednictvom spoluprace so spolo¢nostou usadenou
v inom ¢lenskom $tate. Takyto pristup modze byt nasledne prospesny pre obe spolo¢nosti
tym, Ze sa mozu etablovat’ na zahrani¢nom trhu.

3. ZMLUVNE VZTAHY PRI PIGGYBACKINGU

Subjektmi vztahov, ktoré vznikaju pri zmluvnom zabezpeCeni piggybackingu,
by bolo mozné oznadit’ ako zaujemcu o ziskanie pristupu na relevantny trh (t. j. osoba,
ktora vychadzajuc z doslovného prekladu piggybackingu, je jazdcom, ktory sa nesie na
chrbte inej osoby — d’alej len ,,zaujemca o vstup do distribucnej siete,” alebo skratene
»zaujemca®) a osobu poskytujicu pristup a know-how na relevantny trh (v doslovnom
preklade ten, ktory predstavuje chrbat na ktorom sa nesie jazdec — d’alej len ,,poskytovatel’
pristupu do distribu¢ne;j siete, alebo skratene ,,poskytovatel*).%°

Zaujemca ma zaujem na zaklade uzavretej zmluvy stat’ sa subjektom vztahov, ktoré
doposial’ ,,fungovali“ len medzi poskytovatelom pristupu do distribu¢ne;j siete napr. ako
predavajiicim a jeho obchodnym partnerom ako kupujucim.

Zmluvu medzi poskytovatel'om pristupu do distribuénej siete a zaujemcom o vstup do
distribuénej siete mozno pracovne oznacit’ ako zmluvu o pristupe do distribuéne;j siete,
pracovne tiez ako ,,piggybackingovii zmluvu‘. 1!

Charakter (pravnu povahu) zmluvy o pristupe do distribucnej siete upravujicej
piggybackingovy vztah je potrebné vyvodit’ z jej obsahu, t.j. z prav a povinnosti, ktoré
pre zmluvné strany ztejto zmluvy vyplyvaju. Zakladnou povinnostou pristupu
poskytovatela je umoznit' pristup do distribucnej siete zaujemcovi s vymedzenim
produktov zaujemcu a vymedzenim kapacity vyjadrenej mnozstvom produktov alebo
objemom a povinnost'ou zaujemcu je uhradit’ odplatu za umozZnenie pristupu a za sluzby
spojené s distribtciou produktov.

V zmluve mdéze byt dohodnuté umiestnenie produktov zaujemcu v predajnej sieti
poskytovatel'a, dojednanie prepravy produkty zaujemcu spolu s produktmi poskytovatel’a,
zahrnutie produktov zaujemcu do reklamnej kampane poskytovatela, povinnost’
poskytovatela zabezpeCovat' servis a d’alSie podporné ¢innosti pre zaujemcu v jeho
servisnej sieti poskytovatel’a a pod.

10 Uvedomujeme si, Ze pojmy ,,poskytovatel’ pristupu do distribu¢nej siete,* ¢&i ,,poskytovatel

a,,zaujemca o vstup do distribucnej siete,” ¢i ,,zdujemca“ zodpovedaji predovsetkym faze
uzavierania piggybackingovej zmluvy a ze obsahovo nezodpovedaju realizacie tejto zmluvy.
Vhodnejsie by boli napr. pojmy zodpovedajuce konstrukcii oznafenia napr. subjektov
mandatnej zmluvy, ktorymi st mandatar a mandant, ¢i komisionarskej zmluvy, ktorymi su
komisionar a komitent alebo zmluvy o obchodnom zastipeni, ktorymi si obchodny zastupca
a zastipeny.

Oznacenie tejto zmluvy ako zmluvy o pristupe je analogické oznaceniu zmluvy o pristupe do
prenosovej ststavy, ¢i zmluve o pristupe do distribu¢nej ststavy podl'a zakona ¢. 251/2012 Z.
., 0 energetike.

11
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Zmluva o pristupe do distribu¢nej siete (zmluva o piggybackingu) bude mat’ charakter
nepomenovanej resp. inominatnej zmluvy (Obchodny zakonnik, § 269/2).

Takéto zmluvy nie su upravené v sukromnopravnych koédexoch (v eurdpskych
podmienkach nazyvanych ,,obciansky zakonnik®, ,civilny kodex) jednotlivych Statov
ako samostatny zmluvny typ. Sukromnopravne koédexy jednotlivych krajin umoziuja
uzavieranie tzv. nepomenovanych zmlav (inomindtnych kontraktov), v ktorych si mézu
ucastnici dohodniit’ konkrétne podmienky zmluvnej upravy vzajomnych vztahov, tak
povediac na mieru ich vzajomného vztahu. Vyuzivaju pritom stikromnopravnu zasadu
(princip), podla ktorej v sikromnom prave plati ,,Co nie je zakazané, je dovolené*.

Slovensky Obchodny zakonnik obsahuje Uupravu nepomenovanych zmlav
v ustanoveni § 269 ods. 2!2. Podla tohto ustanovenia je inominadtna zmluva platne
uzavreta, ak strany dostato¢ne urcili predmet zavizkov.

Podla Ol'gy Oveckovej ,,je to akési minimum viazuce sa na vznik zmluvy, ktoré
vyplyva zo vSeobecnych poziadaviek na urcitost’ pravnych tkonov.”“ O. Oveckova
poznamenava, Ze ,,v praxi sa ¢asto mozno stretnut’ aj so zmieSanymi zmluvami (causae
mixtae), ako zmieSant oznacujeme taku zmluvu, ktord sti¢asne obsahuje charakteristické
prvky viacerych zmluvnych typov, pripadne aj prvky nepomenovanej zmluvy.“ Ako
priklad oznaéenia nepomenovanej zmluvy uvadza O. Oveckova ,.zmluvu o spolupraci®
pripadne ,zmluvu o vzajomnych obchodnych vztahoch® a poznamenava, Ze pri
preskumani takejto zmluvy spravidla mozno zistit, Zze obsahuje jeden alebo viac
zmluvnych typov, pripadne aj upravu vztahov medzi zmluvnymi stranami
prostrednictvom nepomenovanej zmluvy (Oveckova, 2014, s. 114).

Zmie$ané zmluvy sa vyuZivaju najmd vtedy, ak si strany chct upravit vzajomné
vztahy v jednom zmluvnom dokumente (Oveckova, 2014, s. 114).

Uprava zmluvného vztahu medzi poskytovatelom pristupu do distribucnej siete
a zaujemcom v zmluve 0 pristupe do distribuénej siete (zmluve o piggybackingu) moze
vychadzat’ z konstrukcie obchodného zastupenia.

Napr. Pascale Bueno Merino uvadza, Zze obchodna dohoda o prevode prav spojenych
s icastou PMI (Bueno Merino, 2003)*® v medzinarodnom distribuénom systéme velkého
priemyselného podniku sa uskutoéiiuje uzavretim zmluvy o obchodnom zastipeni medzi
PMI a dcérskou spolo¢nostou priemyselnej skupiny so sidlom v zahrani¢i (Bueno
Merino, 2003). Podl'a tohto vymedzenia je vztah medzi poskytovatelom a zaujemcom
zalozeny na konstrukcii obchodného zastipenia, v ktorom poskytovatel' je v pozicii
obchodného zastupcu a zaujemca v pozicii zastipeného.

Vztah medzi poskytovatelom ako obchodnym zastupcom a zaujemcom ako
zastupenym je modifikovany oproti ,,Standardnému‘ obchodnému zastupeniu v tom, ze
kym pri ,Standardnom™ obchodnom zastiipeni ma obchodny zastupca — pouzijlic
terminologiu slovenskej pravnej Upravy obchodného zastiipenia - vyvijat ¢innost
smerujicu k uzavretiu urcit¢tho druhu zmliv alebo dojednavat a uzatvarat’ obchody
vV mene zastupené¢ho ana jeho ucet (Obchodny zakonnik, § 652/1) - z coho mozno
vyvodit, Ze v dobe uzavretia zmluvy o obchodnom zastiipeni obchodny zéastupca nema
eSte informacie o potencidlnych obchodnych partneroch zastiipeného aich ziujme
0 produkty zastipeného, ich mnozstve, kvalite acenovych predstavach, pri

12 Obeiansky zakonnik upravuje nepomenovanii zmluvu v ustanoveni § 51.

13 PMI - petites et moyennes industries — na rozdiel od pojmu PME, ktory zahftia vietky malé
a stredné podniky, sa pojem PMI vztahuje len na malé a stredné priemyselné podniky.
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piggybackingovom vzt'ahu uz v dobe uzavretia zmluvy zakladajucej tento vztah ma
poskytovatel vybudované obchodné vztahy s obchodnymi partnermi, pozna dany
relevantny trh, jeho kapacitu, velkost’, tendencie vyvoja a pod., pozna zakaznikov, ich
zaujmy, rozvojové predstavy, objemy tovarov, ktoré je trh schopny absorbovat’, financné
moznosti zdkaznikov a pod. Pri piggybackingovom vztahu tak zdujemca (v pozicii
zastipeného) vstupuje do vztahu s poskytovatel'om (ako obchodnym zastupcom) do uz
vybudovanych vzt'ahov pri distribucii produktov s obchodnymi partnermi, ¢o by mu malo
priniest’ v kratkom Case o¢akavany efekt z vyuzivania distribu¢nej siete pri minimalizacii
podnikatel'ského rizika.

Rozdiel medzi ,,Standardnym‘ obchodnym zastupenim a modifikovanym zastupenim
na zaklade piggybackingového vzt'ahu mozno vidiet aj v tom, Ze kym pri ,,Standardnom*
obchodnom zastupeni je dominujicim subjektom tohto obchodného vzt'ahu zastupeny,
¢o mozno vyvodit najmi ztoho, Ze obchodny zastupca je povinny dbat’ na zaujmy
zastipeného, konat' v sulade sjeho poverenim a rozumnymi pokynmi (Obchodny
zakonnik, § 655/1), tak pri modifikovanom zastipeni na zaklade piggybackingového
vztahu je spravidla vyraznejSim subjektom tohto vztahu poskytovatel (v pozicii
obchodného zastupcu), ktory tym, ze disponuje aktualnymi informéciami o danom trhu
a 0 zakaznikoch, ktoré zaujemca nema, postupuje tieto informacie zaujemcovi a zaujemca
sa tak ocita (v pozicii zastupeného), ako slabsia strana tohto vztahu a redlne neméze davat’
pokyny poskytovatel'ovi.

Odlisnost medzi ,Standardnym® obchodnym zastupenim a modifikovanym
zastipenim na zaklade piggybackingového vztahu spociva aj v tom, Ze pri Standardnom
obchodnom zastipeni je zastipeny tym, koho produkty sa v koneénom dosledku
dostavaju cez obchodného zastupcu k zakaznikovi, tak pri modifikovanom obchodnom
zastipeni podl'a piggybackingového vztahu, prevlada stav, ked’ poskytovatel’ priamo (nie
ako obchodny zastupca) dodava sam vlastné produkty priamo zakaznikom cez svoju
distribuént siet’ s vyuZitim nim vytvorene;j distribuénej cesty, a len v mensej miere ( napr.
podl'a objemu plnenia) je realizovany postup, ked” poskytovatel’ (v pozicii obchodného
zastupcu) s vyuzitim vlastnej distribucnej siete i distribuénej cesty zabezpecuje dodavku
produktov zaujemcu zakaznikom.

Vzt'ah medzi poskytovatel'om pristupu do distribu¢nej siete a zaujemcom o vstup do
distribu¢nej siete moZno konStruovat aj ako sprostredkovatel'sky vztah, v ktorom
poskytovatel’ bude v pozicii sprostredkovatel’a a zaujemca o vstup do distribu¢nej siete
bude - podl'a slovenskej pravnej Upravy - V pozicii zaujemcu (Obchodny zakonnik, §
642/1).14

V tomto pripade vSak pojde o modifikovany sprostredkovatel'sky vztah, ked’ze pri
,beznom™ sprostredkovani je zadujemca v pozicii dominujuceho subjektu, ktory dava
pokyny sprostredkovatelovi tykajice sa vyhladavania prilezitosti uzavriet zmluvu
S tretou osobou napr. ohl'adne vyberu tretej osoby, jej sposobilosti plnit’ prevzaté zavazky
a pod. tak pri modifikovanom sprostredkovani na zaklade piggybackingového vztahu je
V dominantnej pozicii sprostredkovatel, ktory ponuka vlastnych preverenych,
doveryhodnych, obchodnych partnerov ako tretie osoby, s ktorymi by zdujemca uzavrel
zmluvu, ktora by obsahovo nadvdzovala na zmluvu medzi poskytovatelom ako
sprostredkovatel'om a tretou osobou. Zasadny rozdiel je tiez v tom, Ze kym pri klasickom

14" Pojem zdujemca v prvej Casti vety zodpoveda anglickému pojmu ,,rider a zhoda tohto pojmu

so slovenskym zakonnym terminom zaujemca je dosledkom nendjdenia vhodnejsieho vyrazu.
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sprostredkovani sprostredkovatel’ v ¢ase uzavretia zmluvy so zdujemcom spravidla nema
vedomost’ o osobach, ktoré by mohli mat zdujem uzavriet’ zmluvu so zdujemcom, jeho
zakladnou povinnostou po uzavreti zmluvy je vyvijat’ ¢innost’, t.j. vyhl'adavat’ a nasledne
kontaktovat’ osoby a poskytovat im informacie o produktoch zaujemcu, tak pri
modifikovanom sprostredkovani bude poskytovatel’, v pozicii sprostredkovatel’a, mat’ uz
nadviazané obchodné kontakty so svojimi zdkaznikmi cez distribu¢nu siet’ a zasobovat
ich produktmi s vyuzitim distribu¢nej cesty a zaujemca bude v situacii, ze moze uzavriet
kontrakty so zakaznikmi sprostredkovatela, ato predovsetkym také, ktoré rozsiruju
ponuku sprostredkovatel’a a pri dodavke svojich produktov bude vyuzivat’ distribuént siet’
a distribu¢nil cestu poskytovatela.

Piggybackingové vztahy mozno realizovat’ aj s vyuzitim mandatnej zmluvy a najma
komisionarskej zmluvy.

Mandatny vztah bude oproti Standardnému vztahu (Obchodny zékonnik, § 566)
modifikovany tym, Ze rozhodujicu poziciu ma mandatar (poskytovatel’ resp. nosic) a nie
mandant (zédujemca resp. jazdec), ako je tomu pri vztahu zalozenom Standardnou
mandatnou zmluvou. Mandant nebude mat moznost udelovat pokyny mandatarovi
a naopak bude povinny reSpektovat’ dominanciu mandatéra (poskytovatela resp. nosica).

Vztahu medzi poskytovatelom pristupu a zdujemcom o pristup do distribucnej siete
viac vyhovuje konstrukcia zaloZena na komisionarskom vzt'ahu (Obchodny zakonnik, §
577), v ktorom v pozicii komisionara je poskytovatel’ (nosi¢), ktory bude zariad’ovat’ pre
komitenta (zdujemcu - jazdca) zalezitosti spojené s pristupom do distribu¢nej siete
a s distribuciou produktov komitenta, priCom poskytovatel’ kona vo vlastnom mene a na
ucet zaujemcu.

Uvedenymi zmluvami modifikovanymi na piggybackingovy vztah s dominujucou
poziciou poskytovatela (nosiCa) a poziciou zaujemcu (jazdca), zavislou na
poskytovatel'ovi sa vytvara zaklad zmluvného vztahu pri piggybackingu. Na tento
zékladny vzt'ah moézu a Casto su naviazané d’alSie prava, ktoré uzavretim tejto zmluvy
nadobuda zaujemca alebo poskytovatel’, napr. pravo vyuzivat’ ochranni znamku druhého
subjektu, pravo na participaciu na reklamnych projektoch poskytovatela apod.

Limitaciou piggybackingovych zmliv mézu byt’ verejnopravne obmedzenia tykajice
sa napriklad dovozov tovarov na trh krajiny, do ktorej smeruju distribuované tovary.
Obmedzenia by sa mohli vztahovat napriklad na citlivé tovary, tovary dvojakého
pouzitia, tovary, na ktoré by sa mohol vztahovat’ zdkaz obchodovania alebo obmedzenia
vyplyvajuce z medzinarodnych zmlav, ktorymi je §tat dovozu viazany, pripadne tie
tovary, ktoré by mohli ohrozit’ verejné zdravie alebo byt v rozpore s verejnym poriadkom
daného Statu. Poskytovatel' pristupu do distribuénej siete by mal zaujemcu na toto
upozornit’ a zaviazat’ sa, zZe zabezpeci ziskanie prislusnych povoleni aj na produkty, ktoré
bude v ramci distribuénej siete dodavat” zdujemca. Poskytovatel by vtomto pripade
vystupoval napriklad v pozicii mandatara. Tento problém by bolo mozné vyriesit' aj
dojednanim odkladacej podmienky v zmluve o pristupe do distribu¢nej siete s tym, ze
tato nadobudne ucinnost’ az ziskanim povolenim.

Dalsim dovodom limitacie piggybackingovych zmlav moZe byt ich dopad na intenzitu
sut’aze na relevantnom trhu, tj. na trhu, kam smeruje tovar dodavany na zéklade prislusne;j
piggybackingovej zmluvy. Poskytovatel’, teda subjekt na danom relevantnom trhu, by mal
zabezpecit, aby boli splnené vSetky predpoklady stanovené miestnym sut’aznym pravom.
Zmluva by mohla obsahovat' odkladaciu podmienku spojent s vydanim sthlasného
stanoviska prislusného tiradu pre hospodarsku sut’az.

174



4. ROZHODNE PRAVO

Vztahy medzi poskytovatelom a zaujemcom moézu mat’ charakter vnutrostatnych
vztahov, ak jazdec anosi¢ su subjektmi, ktoré maju sidlo, ¢i miesto podnikania
Vv Slovenskej republike. VzhI'adom na maly rozmer slovenského trhu mozno predpokladat’
vyuzitie piggybackingovej cesty pri distribicii tovarov na zahrani¢né trhy, ked
poskytovatel’ so sidlom na Slovensku bude mat’ vybudovanu distribu¢nti siet’ a distribuénu
cestu na trhy niektorej ¢ niektorych krajin EU. Druhu alternativu predstavuje situdcia,
ked zaujemca so sidlom na Slovensku bude mat’ zaujem preniknut’ na trh niektorej ¢i
niektorych krajin EU a poskytovatel’ (nosi¢) bude mat’ sidlo v uréitej krajine EU. V danom
pripade bude vzt'ah medzi jazdcom a nosi¢om vztahom s cudzim prvkom a bude sa riadit’
Nariadenim Rim I. Podl'a ¢l. 3 tohto Nariadenia si strany mézu zvolit’ rozhodné pravo. Ak
si strany nezvolia rozhodné pravo, tak bude rozhodné pravo urc¢ené podla ¢l. 4 ods. 1 pism.
b) v pripade, Ze bude dany vzt'ah posudeny ako poskytovanie sluzieb. V takomto pripade
by sa dana zmluva spravovala pravnym poriadkom krajiny obvyklého pobytu
poskytovatela sluzieb®®, v tomto pripade teda nosi¢a (,,carrier), teda spolo¢nosti, ktora
by poskytovala zaujemcovi svoju distribuénu siet’.

ZAVER

Marketingové pristupy formulujii ako podstatny prvok tspechu dodanie ¢i dorucenie
plnenia ¢o najblizsie k potencidlnym zakaznikom a to za ¢o najmensich nakladov a v ¢o
najkratSom case. Tieto poziadavky mozu byt zpohladu predstav jednotlivych
podnikatel'ov naplnené aj prostrednictvom piggybackingovych zmlav. Z marketingového
hl'adiska predstavuje piggybacking pomerne rozvinutu formu spoluprdce zameranej na
ucelent ponuku produktov a stvisiacich ¢innosti zdkaznikom, z pravneho hl'adiska vsak
tieto vztahy zatial’ nie si predmetom Specifickej normativnej regulacie, pretoze doposial’
nebola ani nastolena spolocenska poziadavka na takuto regulaciu. Obchodna prax si zatial
vysta¢i s vyuzitim inStititu nepomenovanych zmlav a S vyuzitim modifikovanych
intitGtov ~ obchodného  zastipenia,  sprostredkovania, mandatneho  vztahu
a komisionarskeho vztahu. Piggybackingova zmluva ako zmluva o pristupeni zaujemcu
(jazdca) do distribu¢nej siete poskytovatel’a (nosi¢a) nie je ponimana ako zmluvny typ,
ktory by mal byt’ , vzh'adom na svoju osobitost’, predmetom, pravnej regulacie a to ani
na urovni Eurdpskej Unie a ani na narodnej urovni. Absenciu normativnej Upravy
piggybackingu nenahradza ani soft law vytvarané napr. zdruzeniami poskytovatel'ov
(nosicov), tak ako je tomu napr. pri franchisingu, pretoze takéto zdruZenia jednoducho
doposial’ nevznikli.

15 Podra rozsudku Cour de Cassation z 11.7.2017 (Wema Post Maschinen vs. Delrieu) je zmluva
0 sprostredkovani zmluvou o poskytovani sluzieb pre ucely ¢l. 5 Bruselského dohovoru. Podl'a
rozsudku Cour de Cassation zo 6.6.2006 (Solinas vs. Fabrica Textil Riopele) je zmluva
0 obchodnom zastiipeni zmluvou o poskytovani sluzieb pre ucely ¢l. 5 Bruselského dohovoru
(Bélohlavek A., 2009, s. 783).

175



10.

11.

12.
13.
14.

POUZITE PRAMENE

ALEXANDRE-LECLAIR L., L’impact de la culture sur la confiance accordée aux
responsables des filiales des multinationales dans le cadre des opérations de portage
commercial a ’international, 2004.

BELOHLAVEK A., Rimska tmluva, Nafizeni Rim I, C. H: Beck, 2009, ISBN?
978-80-7400-176-5.

DEPPE A., In Marketing International, Sequence 6, dostupny na http://www.foad-
mooc.auf.org/IMG/pdf/Sequence_6.pdf.

DUQUESNOIS, F., Les stratégies des petites entreprises dans les industries en crise,
s. 191. K dispozicii na https://tel.archives-ouvertes.fr/tel-00765657/document
BUENO MERINO, P., Intéréts et risques du portage commercial pour la PME:
prémices d’une réflexion théorique, 6° Congres international francophone sur la PME-
Octobre 2002 - HEC — Montréal.

BUENO MERINO, P.: Portage commercial et PMI exportatrice: nature et
déterminants de la création de valeur, Revue internationale P.M.E.vol.16, n-2, Preses
de I'Université du Québec,dostupné na https://www.erudit.org/fr/revues/ipme/2003-
v16-n2-ipme5006312/1008440ar.pdf.

KATSIOULOUDES M., HADJIDAKIS S., International business: a global
perspective, ISBN 0-7506-7983-2, 2007, dostupné na http://annirahimah.lecture.ub.
ac.id/files/2013/09/International-Business-Marios-i-Katsioloudes.pdf.
MACHKOVA, H.: Mezinarodni marketing, Grada Publishing, Praha, 2006, ISBN 80-
247-1678-X.

MACHKOVA H.: Mezinirodni marketing-Strategické trendy a piiklady z praxe-
4.vydani, Grada Publishing, Praha 2015, ISBN 978-80-247-5366-9.

OVECKOVA 0. a kol., Obchodny zakonnik — Vel'ky komentar zv. 2, Wolters Kluwer,
Bratislava, 2017, ISBN 978-80-8168-573-6.

TERPSTRA V., CHWO-MING, J. Y., Piggybacking — A Quick Road to
Internalization, Faculty Working Paper No. 1494, College of Commerce and
Business Administration, University of Illinois at Urbana-Champaign. Digitized by
the Internet Archive in 2011.
https://www.ideals.illinois.edu/bitstream/handle/2142/30042/piggybackingquic1494t
erp.pdf?sequence=2

TORRES, O., Les PME, s. 42, http://oliviertorres.net/travaux/pdf/pmetorres.pdf
Zakon €. 513/1991 Zb., Obchodny zakonnik

Nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 593/2008 zo 17. juna 2008 o
rozhodnom prave pre zmluvné zaviazky (Rim I).

KONTAKT NA AUTORA

JUDr. Martin Husar, D.E.S.

martin.husar@gmail.com

Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnické fakulta
Kovacska 26

040 75 Kosice

Slovenska republika

176


http://www.foad-mooc.auf.org/IMG/pdf/Sequence_6.pdf
http://www.foad-mooc.auf.org/IMG/pdf/Sequence_6.pdf
https://tel.archives-ouvertes.fr/tel-00765657/document
https://www.erudit.org/fr/revues/ipme/2003-v16-n2-ipme5006312/1008440ar.pdf
https://www.erudit.org/fr/revues/ipme/2003-v16-n2-ipme5006312/1008440ar.pdf
http://annirahimah.lecture.ub.ac.id/files/2013/09/International-Business-Marios-i-Katsioloudes.pdf
http://oliviertorres.net/travaux/pdf/pmetorres.pdf

JUDr. Branislav Jablonka, PhD.!

Univerzita Komenského v Bratislave, Pravnicka fakulta

Preco civilné odvolacie sidy nerady menia prvoinStanéné rozsudky?

Why the civil appellate courts are resistant to remiting the first
instance judgements

Abstrakt

Cielom prispevku je analyzovat rozhodovaciu cinnost civilnych odvolacich sudov
V konani o odvolani, ato najmd pri preskumavani sprdavnosti skutkovych zisteni
a spravnosti pravnych zaverov. Autor skuma priciny, preco odvolacie sudy maju averziu
samy revidovat skutkové zistenia, dopliiat, ¢i opakovat, dokazovanie, ako aj averziu samy
revidovat spravnost pravnych zaverov.

Klucoveé slova: sud prvej instancie, odvolaci sud, odvolanie, rozsudok

Abstract

The objective of this article is to analyse the judicial activity of civil appellate courts in
the appellate proceedings, especially by revising the correctness of factual findings and
correctness of legal conclusions. The author analyse why appellate courts themselves are
resistant to revise the factual findings, to renew or repeat the proofs, and to revise the
correctness of legal conclusion.

Key words: court of first instance, appellate court, appeal, judgement

JEL Classification: K410

UVOD

Ciel'om prispevku je analyzovat rozhodovaciu ¢innost’ civilnych odvolacich sudov
v konani o odvolani, ato najmd pri preskimavani spravnosti skutkovych zisteni
a spravnosti pravnych zaverov. Autor skiima priciny, pre¢o odvolacie sudy maju averziu

1 JUDr. Branislav Jablonka, PhD., advokat, ¢len Stdnej rady SR, odborny asistent, Katedra
obchodného prava a hospodarskeho prava, Pravnickd fakulta Univerzity Komenského
v Bratislave.

2 Prispevok vznikol v rdmci projektu APVV-16-0553 Premeny a inovacie konceptu kapitalovych
spolo¢nosti v podmienkach globalozacie.
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samy revidovat’ skutkové zistenia, dopiflat’, ¢i opakovat, dokazovanie, ako aj averziu
samy revidovat’ spravnost’ pravnych zaverov. Autor pouziva metédu analyzy a syntézy,
ako aj komparuje historicky pravnu tpravu odvolacieho konania v predmetnej zalezitosti
od roku 1964 az dosial’ (2018). Kardinalnou otazkou je, preco odvolacie sudy v pripade,
ak mienia vyhodnotit' dokazovanie inak, t. j. vyvodit' z vykonaného dokazovania iné
skutkové zavery, resp. dospeju k zaveru, Ze je potrebné doplnit’ dokazovanie, uprednostnia
radsej zrusenie napadnutého rozsudku prvoinstanéného stidu namiesto toho nez by samy
zopakovali, ¢i doplnili dokazovanie a tym pravoplatne uzavreli prejednavant vec.

1. OD UPLNEJ APELACIE K NEUPLNEJ APELACII

Imanentnym zakladom pravneho $tatu je princip pravnej istoty (¢l. 1 Ustavy SR).
Sucdast'ou pravnej istoty je aj to, Ze vec bude prejednand a rozhodnuta sidom v primeranej
lehote. Domnievam sa, Ze s tym uzko suvisi aj poziadavka, aby odvolaci sud zbytocne
nezruS$oval meritérny prvoin§tanény rozsudok a aby odvolaci sid v odvolacom konani
prvy krat meritdrne rozhodol. Zrusovacie rozhodnutie odvolacieho stidu totiz znamena, Ze
vec sa opitovne vracia na rozhodnutie od zaciatku, t. j. prvoinStancny a odvolaci proces
sa opatovne zopakuje, ¢im sa zaroven zatazuje cely justi¢ny systém. Vec, ktora mohla byt’
rozhodnutd meritérne odvolacim sidom je opdtovne hodend na plecia prvoinstanéného
sudu, voci ktorému je opatovne pripustné odvolanie.

Pozrime sa ako sa z historického hl'adiska vyvijalo nase odvolacie konanie.

Od prijatia zakona ¢. 99/1963 Zb. Obg¢ianskeho sudneho poriadku (d’alej aj ,,OSP*)
u¢inného od 1.aprila 1964 az do prijatia novely — zakona ¢. 501/2001 Z. z. G¢inného od
1.januara 2002 platil pre odvolacie konanie tzv. uplny apelaény princip. Podstatou
uplného apelacného principu je, ze strana sporu je opravnena odvolanie napadnut
z akychkol'vek dovodov, pricom su pripustné aj novoty v odvolacom konani.
Odzrkadlenim tplného apela¢ného v legislativnom texte bolo ustanovenie § 205 ods. 2
OSP ucinného do 31.decembra 2001, podla ktorého: ,,V odvolani moZno uviest’ nové
skutocnosti a dokazy. “ Pre Giplny apelaény princip bolo aj priznacné, ze advokati najma
neuspesnej strany sporu si nechavali triumfy vo forme dokazov az do odvolacieho
konania. Potrebovali totiz vzbudit' prekvapenie pre odvolaci sud, ktory pod vplyvom
prekvapenia nerad rozhodol vec meritérne pravoplatne, ale naopak vec zrusil a vratil na
prejednanie opdtovne prvoinstanénému sudu. V tejto stvislosti je mozné stotoznit’ sa
s Mackovou, ktora uvadza, ze Gplna apelacia je systém vel’'mi benevolentny pre strany
sporu, ale skiisenost’ ukazala, Ze je i Castym zdrojom prietahov a niekedy aj obstrukcii
z ich strany.® Prednasanie novych skutkovych tvrdeni a novych dokazov v odvolacom
konani prinasalo oddialenie kone¢ného rozsudku, ¢o sposobuje zvysené naklady na sudnu
ochranu. Uvedené predstavovalo zacarovany kruh, prva instancia, odvolacia inStancia
a opétovne to isté.

Z toho dovodu sa zakonodarca snazil modifikovat tiplny odvolaci prieskum. Zasadny
zvrat v civilnom procese priniesla novela — zakon €. 501/2001 Z. z. u¢inny od
1.januara 2002. Uvedena novela priniesla zasadni zmenu filozofie odvolacieho konania
od prijatia Ob¢ianskeho sudneho poriadku v roku 1963. Koncepcia odvolania sa totiz
zmenila z principu aplnej apelacie na netplnu apelaciu. Podstata neidplnej apelacie

8 Mackova, A. In.: Wintereovd, A. a kol. Civilni pravo procesni. 4. aktualizované vydani. Praha

2006, s. 475
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spociva v tom, Ze strana sporu nie je opravnena v odvolacom Konani uvadzat’ nové
skuto¢nosti, ani nové dékazy, okrem taxativne stanovenych ddovodov. Zavedenie
neuplného apelacného principu malo priniest zvySenie vyznamu prvoinstanéného
konania, ked’ze v iom sa koncentruje povinnost’ tvrdenia, ako aj povinnost' dokazna.
Systém uplnej apelacie bol totiz zneuzivany na ucelové predkladanie novych dokazov az
v odvolacom konani*. Odzrkadlenim netplného apelaéného v legislativnom texte bolo
nové ustanovenie § 205 aods. 1 OSP, ktoré explicitne stanovilo taxativne zakonné
vynimky, kedy je mozné uplatiiovat’ novoty v odvolacom konani. Logickym vykladom
metédou a contrario, je mozné vyvodit, Ze novoty v odvolacom konani st v zasade
nepripustné. Prejavom netplnej apelacie je aj skutonost, Ze zakon taxativne stanovuje aj
odvolacie dévody, ¢o sa v Ob¢ianskom sidnom poriadku odzrkadlilo v ustanoveni § 205
ods. 2 OSP. V zmysle § 202 ods. 2 OSP je mozné odvolanim napadnut’ procesné vady
majuce za nasledok zmédtocnost’ rozhodnutia, skutkové vady a pravne vady.

Neuplny apelacny systém nasledoval aj novy zakon €. 160/2015 Z. z. Civilny sporovy
poriadok (d’alej aj ,,CSP*) ¢inny od 1.jula 2016°. Rovnako ako pdvodny Obg&iansky
sudny poriadok, aj novy Civilny sporovy poriadok v zasade nepripusta uplatiiovat’ novoty
V odvolacom konani, okrem dévodov taxativne stanovenych v § 366 CSP. Aj v Civilnom
sporovom poriadku sa prejavila neuplna apelacia v tom, Ze zdkon taxativne stanovuje aj
odvolacie dovody (§ 365 ods. 1 CSP).

Ciel'om neuplného apela¢ného systému uc¢inného od roku 2002 bolo zrychlit’ konanie
tym, aby nedochadzalo k ping-pongu medzi prvoin§tanénym sudom a odvolacim sidom
v dosledku spravania sa stran sporu. Domnievam sa, Ze uvedené sa zakonodarcovi
podarilo.

2. OPAKOVANIE DOKAZOVANIA, DOPLNANIE DOKAZOVANIA
ODVOLACIM SUDOM

Akym sposobom vsak zakonodarca v ére civilného konania reguloval otazku, aby
nedochadzalo k ping-pongu medzi prvoinstanénym sidom a odvolacim sadom
v désledku samotného postupu odvolacieho sudu ?

Odvolanie je riadnym opravnym prostriedkom, ktorym je mozné napadnit’ meritérny
rozsudok. Odvolacie konanie pritom spolu s prvoinstanénym konanim vytvara jeden
uceleny celok. U¢elom odvolacieho konania je preskimat’ spravnost’ skutkovych zaverov
a pravnych zaverov prvoinstanéného sidu. Prieskumna cinnost' je z pohladu druhu
konania.

Hoci prieskumna ¢innost’ odvolacieho sudu je Siroka, odvolaci sud je viazany
skutkovym stavom tak ako bol zisteny sidom prvej instancie. Vyplyva to z povahy veci,
ked’ze odvolaci sud preskiimava skutkové zistenia sudu prvej instancie, t. j. posudzuje
spravnost’ hodnotenia dokazov vykonanych sudom prvej inStancie.

Prirodzene, najprv sa skimajl jednotlivé dokazy, najmi ¢i boli vykonané vsetky
navrhované dbékazy stranami sporu podstatné pre nalezité zistenie skutkového stavu,

4 Sucanska, D. In.: Krajéo, J. akol. Ob¢iansky stdny poriadok. I. diel. Komentar. IV.
aktualizované vydanie. Bratislava 2006, s. 550
5 Molnar, P. In.: Stevéek, M., Ficovd, S., Baricovd, J., Mesiarkinova, S., Bajankova, J.,
Tomasovic, M. a kol. Civilny sporovy poriadok. Komentar. Praha: C. H. Beck 2016, s. 1243
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v neposlednom rade aj zakonnost’ vykonania dokazov a nasledne sa skiima spravnost’
hodnotenia vykonanych dokazov, t. j. ¢o sud prvej inStancie z vykonanych dokazov zistil,
ako ich vyhodnotil. A prave tu byva v odvolacom konani kamen trazu. Otazkou je, ¢i
odvolaci sid je opravneny menit’ hodnotenia a zavery z vykonaného dokazovania, t.
J. Z dokazov, ktoré boli riadne vykonané siidom prvej in§tancie.

Vezmime si do tvahy, ze sid prvej inStancie z vysluchu zalobcu a d’al§ich svedkov
vyhodnoti, pri zalobe o ochranu osobnosti, ze zverejnené informacie v médiu neboli
spdsobilé zasiahnut’ do osobnostnych prav zalobcu a Zalobu v ¢asti naroku na finanéné
zadost'uCinenie zamietne. Ak odvolaci sud na zéklade tych istych dokazov ma za to, ze
zaloba je v uvedenej Casti dovodna, t. j. z dokazovania vykonaného stidom prvej inStancie
dospel k inych skutkovym zisteniam (¢o logicky malo za nasledok aj nespravne pravne
posudenie veci), je pretym nez vo veci sam rozhodne povinny dokazovanie zopakovat
resp. doplnit’. Uvedena poziadavka vyplyva z § 383 CSP (predtym § 213 ods. 3 CSP). Je
otazne, ¢i zakonna poziadavky je namieste, ak raz uz boli riadne v sulade s pravom
vykonané dokazy pred sidom prvej inStancie a napriek tomu, Ze odvolaci sid mieni
vyvodit’ z nich iné skutkové zistenia musi ich opakovat’ sdm. Domnievam sa, zZe uvedena
zédkonna poziadavka je na Skodu veci, pretoze pri opakovani dokazovania najmi
vysluchom svedkov méze dojst’ vzhl'adom na dlhy odstup Casu, pocitajici sa na niekol’ko
rokov, medzi vysluchom svedka pred sidom prvej inStancie a odvolacim sidom
k vyraznym disproporciam, a to najma:

1. krozporom vo vypovedi komparujuc, ¢o svedok uviedol pred prvoinstanénym
sudom a odvolacim stidom vzhl'adom na ¢asovy odstup,

2. knemoznosti zopakovat’ vysluch svedka pre jeho dlhodobu nepritomnost’, resp.
objektivnu nemoznost’ vysluchu (Zijuci na neznamom mieste, vyhybajici sa
vysluchu, zavazné ochorenie, imrtie).

Ind je zase situacia, pokial ma odvolaci suid opakovat dokazovanie listinnymi
dokazmi. V tomto pripade je situdcia podstatne jednoduchSia, pretoze opakovanie
dokazovania sa vykonava ¢itanim listin, ¢o je z ¢asového hladiska podstatne kratSie nez
vykonavanie dokazovania vysluchom viacerych svedkov, ¢o sa nemusi ani podarit’ na
jednom atom istom odvolacom pojednavani. Prave v situaciach, ked” odvolaci sud
zvazuje vyhodnotit’ skutkovy stav na zaklade vykonaného dokazovania inak nez sud prvej
instancie, odvolacie sudy preferuju napadnuty rozsudok zrusit' a vratit' vec sidu prvej
in§tancie na d’alSie konanie nez by samy zopakovali, resp. doplnili, dokazovanie a vec
rozhodli meritérne, t. j. rozhodnutie by bolo ihned pravoplatné. Uvedeny postup
odvolacieho sudu podl'a méjho nazoru nema zdkonnu oporu, a to najmé z tychto déovodov:

1. dochadza k vyraznému prediZeniu konania, pretoze vec prakticky zaGina ,,0d
zaciatku®, ked’ze zaCina opétovne d’alsi prvoinstancny proces a nasledne d’alsi
odvolaci proces, ¢o znamena prediZenie konania na d’alich niekol’ko rokov,

2. pristup k spravodlivému procesu sa oslabuje, pretoze s d’alSimi rokmi trvajuceho
procesu sa oslabuje moznost’ redlne vykonat’ rozhodnutie,

3. strany sporu straca doveru v pravo, pretoze sa na dalSich niekol'ko rokov
predlzuje neisty stav sporu,

4. sud prvej inStancie je implicitne priniteny rozhodnut inak, hoci on uz raz svoj
nazor na vyhodnotenie dokazovania urobil,
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5. sud prvej instancie nepochopitelne ma opakovat uz raz pred nim vykonané
dokazy s pokynom posudit’ ich inak, ¢o je v rozpore z logikou veci (common
sense),

6. strandm sporu sa opitovne otvara moznost v ramci d’alSieho prvoinStan¢ného
koania po zruseni veci odvolacim sudom navrhovat’ d’al§ie dokazy.

Pozrime sa, akym sposobom sa zédkonodarca v historickom vyvine civilného konania
od roku 1964 dodnes (2018) pokasil legislativne upravit’ odvolacie konanie tak, aby sme
Vv civilnom procese mali len jedno prvoinstancné konanie a jedno prieskumné odvolacie
konanie bez toho, aby dochadzalo k vzajomnému ping-pongu, désledkom ktorého je viac
prvoinstanénych konani a viac odvolacich konani v tej istej veci.

Otazku moznosti zruSenia prvoinstancného rozsudku v désledku napravy skutkovych
vad upravoval § 221 vtedajSieho Obcianskeho stidneho poriadku.

PodPla § 221 ods. 1 pism. a) OSP uc¢inného do 31.decembra 2001: ,,AKk nie si
podmienky ani pre potvrdenie, ani pre zmenu rozsudku, sid rozhodnutie zrusi.
Najmid ho zrusi, ak rozsudok bol vydany na zidklade nedostatocne zisteného
skutkového stavu®. Z uvedeného vyplyva vel'mi Sirokd moznost’ odvolacieho sudu zrusit’
napadnuty rozsudok a vratit’ vec prvoinstanénému stdu v pripade nedostatocne zisteného
skutkového stavu. Z demonstrativneho vypoctu prostrednictvom spojky ,,najma“ vsak
odvolaci sud bol opravneny subsumovat’ aj iné situacie, ¢o nevyluéuje ani situdciu, ak
odvolaci sud mienil inak hodnotit’ vykonané dokazy. Citované ustanovenie teda vytvaralo
odvolacim stidom $iroky priestor pre zruSovacie rozsudky.

PodPa § 221 ods. 1 pism. a) OSP ucinného od 1.januara 2002 do 31.augusta 2003:
»Ak nie st podmienky ani pre potvrdenie, ani pre zmenu rozsudku, sid rozhodnutie
zru§i. Najmé ho zrusi, ak na zistenie skutkového stavu je potrebné vykonat’ d’alSie
dokazy, ktoré nemozno vykonat’ v odvolacom konani ( § 213 ods. 2). Predmetna
novela zdoraznila, aby odvolaci sud vratil vec len vtedy, ak je potrebné vykonat d’alsie
dokazy na zistenie skutkového stavu. Nadalej vSak zostal demonstrativny vypocet
zrusujucich déovodov.

Podl'a § 221 ods. 1 pism. a) OSP ucinného od 1.septembra 2004 do 31.augusta
2005: Ak nie s podmienky ani pre potvrdenie, ani pre zmenu rozsudku, sud
rozhodnutie zrusi. Najmé ho zrusi, ak je odvolaci dovod podla § 205 ods. 2 pism. c)
alebo e) a doplnenie dokazovania nemozno vykonat’ bez priet’ahov ( § 213 ods. 2).*

Predmetna novela uz apeluje na odvolaci sid, Ze aj pri nedostatoéne zistenom
skutkovom stave moze sam doplnit’ dokazovanie, ak je mozné ho vykonat’ bez prietahov.
Avsak hypotézu ,,bez prietahov* ponechala na interpretaciu odvolacieho sidu. Nad’alej
vsak zostal demonstrativny vypocet zrusujicich dovodov.

Podla § 221 ods. 1 pism. h) OSP ucinného od 1.septembra 2005 do 14.0ktébra
2008: ,,Sud rozhodnutie zrusi, len ak sud prvého stupiia nespravne pravne posudil
vec, a preto nevykonal d’alSie navrhované dokazy*. Predmetna pravna uprava prvy krat
taxativne vymedzila zruSujuce dévody, t.j. na rozdiel od predoslej upravy, kedy islo
0 demonstrativny vypocet.

Podla § 221 ods. 1 pism. h) OSP 1c¢inného od 15.0ktébra 2008 do 30.jina 2016:
»Sud rozhodnutie zrusi, len ak prvého stupiia nespravne vec pravne posudil tym, Ze
nepouzil spravne ustanovenie pravneho predpisu a nedostatocne zistil skutkovy
stav.“ Predmetna pravna uprava precizovala nespravne pravne posudenie len na situaciu
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nespravneho pouzitia pravneho predpisu, ¢o malo za nasledok nedostatocné zistenie
skutkového stavu.

Od novely Obgianskeho sudneho poriadku — zdkona ¢&. 341/2005 udinného od
1.septembra 2005 vSak doslo k legislativnemu posunu v tom, ze vzhl'adom na taxativny
vypocet moznych zruSovacich dovodov, v nich nie je subsumovana situécia ,,ak odvolaci
sud dospeje na zéklade vykonanych ddékazov pred prvoinStanénym sidom k inym
skutkovym zisteniam nez dospel prvoinstanény sud“, t. j. vtejto situacii by
k zruSovaciemu rozhodnutiu odvolacieho sudu prist’ nemalo. Odvolaci sid by tak mal
zopakovat, ¢i doplnit, dokazovanie a meritorne rozhodnut’ zmenujicim rozsudkom.

Nova pravna uprava Civilného sporového poriadku v podstate sledovala v poradi
poslednu platna pravnu upravu Ob¢ianskeho stidneho poriadku u¢inného ku 30.junu 2016.
Podrla § 389 ods. 1 pism. ¢): ,,Odvolaci sid rozhodnutie sudu prvej intancie zrusi, len ak
sud prvej inStancie v dosledku nespravneho pravneho posudenia veci nevykonal
navrhované dokazy, ak nie je ucelné doplnit dokazovanie odvolacim sudom.“ To
znamend, ze ide o taxativny vypocet zrusujucich dévodov. Névum odvolacej Gpravy
spociva naviac eSte v tom, ze sa zaviedla zasada ,,jeden krat zruSit' a dost™, ktord ma
odzrkadlenie v § 390 CSP. Odvolaci sud, ktory uz raz zrusil rozsudok prvoinstan¢ného
stdu, je povinny pri prejednavani odvolania druhy krat v tom istom konani, vec kone¢ne
rozhodnut,, t. j. potvrdit’ rozsudok, resp. zmenit’ rozsudok, prvoinstanéného sudu.

V suvislosti s odvolacim konanim je potrebné dat’ do pozornosti, Ze pravna iprava
civilného procesu uc¢inna do 14.0ktobra 2008 (§ 214 ods. 1 OSP u¢inny do 14.oktobra
2008) vychadzala z principu, Ze na prejednanie odvolania sa v zasade nariad’uje
pojednavanie. Od 15.0ktobra az dodnes (§ 214 ods. 1 OSP, na ktory nadviazal aj § 385
ods. 1 CSP) sa vychadza z principu, Ze odvolanie je mozné prejednat’ aj bez nariadenia
pojednavanie. Pojednavanie sa nariad’uje obligatdrne len vtedy, ak odvolaci sud opakuje,
¢i dopliia, dokazovanie. Ak odvolaci sud nariad’uje pojednavanie, je mozné legitimne
ocakavat’, Ze mieni vyhodnotit' skutkovy stav z opakovanych dékazov inak a zmenit
rozsudok prvoinStan¢ného sidu. Domnievam sa, Ze k averzii odvolacich sudov menit’
rozsudky prispela aj spomenuta nest’astna novela civilného konania (G¢inna od 15.oktobra
2008 prakticky v duchu CSP az dodnes), ktora v zasade umoznila odvolacim sidom
rozhodovat’ bez nariadenia pojednavania, neverejne, t. j. kabinetne.

ZAVER

Analyzou pravnej upravy odvolacieho konania v historickom kontexte od roku 1964
dodnes som dospel k zaveru, Ze zavedenie netuplného apelaéného principu do civilného
konania od 1.janudra 2002 malo koncentrovat’ povinnost’ tvrdenia a povinnost’ dokaznu
do prvoinstanéného konania. Uvedené malo za ciel’ vyhnit sa aj predkladaniu ,,triumfov*
vo forme dokazov v odvolacom konani atym vyhnat sa zruSujucim odvolacim
rozhodnutiam, ¢o spdsobuje prietahy v konani.

Z komparacie pravnej Upravy civilného procesu tykajucej sa prieskumu skutkovych
zisteni v odvolacom konani vyplyva, Ze zakonodarca sa snazil primét’ odvolacie stdy, aby
pri prejednavani odvolanie (prvého v poradi) vec rozhodli kone¢nym rozsudkom, a to
potvrdzujicim, resp. zmenujucim. Zmenujuce rozsudky vSak maju svoje uskalie, pretoze
v pripade, ak ide o odvolaci dovod, podl'a ktorého odvolaci sud dospeje k zaveru, ze
dékazy vykonané prvostupiiovym sudom boli vyhodnotené nespravne, t .j. boli sice
vykonané zakonne, avSak skutkovy stav odvolaci sud vyhodnocuje z tych istych dokazov
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inak, je povinny opakovat, & dopinat, dokazovanie, ¢o nie je efektivne najmi pri
opakovani dokazov vysluchom svedkov. Z pohl'adu de lege ferenda povazujem za vhodné
vyvolat’ polemiku nad tym, ¢i je nutné vykonavat’ opdtovne dokazy odvolacim sudom, ak
mieni z nich vyvodit’ iné skutkové zistenia. Povazujem uvedené za neefektivne, pretoze
uvedené dokazy uz raz boli vykonané zdkonne pred prvoinstancnym sudom, co
nespochybiiuje ani jedna strana sporu. Zaroven povazuje za vhodné opétovne zaviest’
povinnost’ pre odvolacie sudy nariadit’ odvolacie pojednavanie na prejednanie odvolania
tak ako tomu bolo pocas pravnej Gpravy civilného procesu do 14.oktébra 2008 (§ 214 ods.
1 OSP ucinného do 14.oktobra 2008). Je totiz iné vec prejednavat’ rozhodovat’ za ucasti
stran sporu, ktoré pocas pojednavania na zaklade zasady ustnosti a bezprostrednosti
zayjmu stanovisko k prejednavanej veci, ¢i uz ktvrdenym skutocnostiam, alebo
k vykonanym dokazom a ozrejmia tak skutkové zistenia, nez bez ich ticasti.
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Abstract

The financing provided by companies to acquire or subscribe their own shares (known as
financial assistance) has been a contentious issue as long as since the 1920s. Although in
2006 the EU legislator eased the ban on financial assistance, most European Union
member states (including Slovakia) did not follow the lead. Poland, by contrast, decided
to fully implement the latest European regulation. This paper sets out to discuss the
decisions made by Polish lawmakers and present Polish regulations in the context of EU
law, as well as to compare them with the rules currently in force in Slovakia.
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INTRODUCTION

The financing provided by companies to acquire or subscribe their own shares (known
as financial assistance) has been a contentious issue as long as since the 1920s. Although
in 2006 the EU legislator eased the ban on financial assistance, most European Union
member states (including Slovakia) did not follow the lead. Poland, by contrast, decided
to fully implement the latest European regulation. This paper sets out to discuss the
decisions made by Polish lawmakers and present Polish regulations in the context of EU
law, as well as to compare them with the rules currently in force in Slovakia.

I wish to prove that, insofar as the choice to uphold a complete ban on financial
assistance has become unreasonable, to barely copy the EU regulation is simply
insufficient to achieve the goal that motivated restrictions on the use of financial assistance
in the process of acquisition or subscription of companies’ own shares. In my extensive
research on financial assistance, leveraged buyouts and management buyouts? I primarily
relied on the dogmatic law method, additionally resorting to comparative and empirical

1 PhD, Associate Professor at the Chair of Civil, Commercial and Insurance Law at the Faculty
of Law and Administration of Adam Mickiewicz University in Poznan.

The research was carried out by me within a project financed by a grant awarded by the Polish
National Science Centre, decision No. DEC-2013/09/N/HS5/04309 and its outcomes are
presented in this paper as well as other publications.
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methods and the economic analysis of law. This research should be seen as belonging to
a trend in European academia that approaches financial assistance in a broader context (of
recent publications discussing the issue see, e.g. JENDRSCZOK 2017, JERZMANOWSKI 2016,
SATTLER 2014, TASMA 2012, BROSIUS 2011, ZEYHER 2011, HOLZNER 2009).

1. THE TIMELINE OF THE EVOLUTION OF FINANCIAL ASSISTANCE
RULES

The issue of financial assistance is inherent to corporate buyouts (such as leveraged or
management buyouts, for example), financed to a smaller or larger extent with the assets
of acquired companies. This strategy was used to finance transactions as early as in 1919-
1920, during the so-called takeover boom in the United Kingdom. The financial crisis that
followed the takeover boom is believed to have been largely fuelled precisely by that
technique. And hence the emergence of an ever pertinent question whether companies can
be bought with their own funds. The British legislator took a negative stand on this issue
and explicitly banned companies from awarding financial assistance for the acquisition of
their own shares, in particular by way of making loans and providing security, in Section
16 of the Companies Act 1928.

Many other countries have followed the suit and similar bans have been introduced
across common law, civil law and mixed law systems around the world. In 1976, a ban on
financial assistance made its way into EU law following the adoption of the so-called
Second Directive. Its provisions remained in force unchanged for nearly three decades.
Pursuant to Article 23(1) of the Second Directive, a company could not advance funds,
make loans, nor provide security with a view to the acquisition of its shares by a third
party. The only exceptions from the ban on financial assistance were set forth in Article
23(2) and 23(3) of the Second Directive. They provided that the ban did not apply to
transactions concluded by banks and other financial institutions in the normal course of
business, nor to transactions effected with a view to the acquisition of shares by or for the
company's employees or the employees of an associate company (on conditions that they
did not cause the reduction of company’s net assets below a specified level), as well as to
transactions effected with a view to acquire shares as described in Article 20 (1) (h),
namely fully paid-up shares issued by an investment company with fixed capital, as
defined in the second subparagraph of Article 15 (4) of that directive.

Transactions financed with assets of acquired companies have been criticised for years.
The most common criticism is that minority shareholders and creditors are exposed to
risks that are incommensurate with the potential benefits brought by such transactions (the
key beneficiaries being the acquirers). Furthermore, critics warn that buyouts can ‘drain’
companies of their assets, weaken their standing and even make them bankrupt (as the
company racks up debt in the process). More broadly, the transactions may limit both
investments and state tax revenues. Scholars have also pointed out to the social costs and
risks regarding insider trading (SOikA, 2004: 257, FLEISCHER, 1996: 498-499,
DUNLEAVY, 1985-1986: 718).

Nonetheless, for years the thesis on detrimental effects of financial assistance in
buyouts on the larger economy has not been corroborated by evidence. At some point,
empirical research produced evidence to the contrary, suggesting positive impact of such
transactions. This triggered a tendency to relax both EU and national legislation
concerning financial assistance. In 2006, the EU amended the Second Directive and
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replaced a general ban on financial assistance with a general approval of such practices,
conditional only upon satisfying the premises laid down in Article 23(1)(2)-(5) of the
amended directive. Pursuant to those provisions, such transactions take place under the
responsibility of the administrative or management body at fair market conditions, and
require thorough investigation of the credit standing of the third party, or each
counterparty in the case of multilateral transactions. The transaction requires prior
approval of the general meeting granted by a qualified majority of 2/3 of votes (or,
potentially, ordinary majority of votes if at least a half of subscribed share capital is
represented at the meeting). The administrative or management body must present a
written report to the general meeting, indicating the reasons for the transaction, the interest
of the company in entering into such a transaction, the conditions on which the transaction
is entered into, the risks involved in the transaction for the liquidity and solvency of the
company and the price at which the third party is to acquire the shares. The report must
be submitted to the register for publication. The aggregate financial assistance granted to
third parties cannot result in the reduction of the net assets below the specified amount (as
a rule the subscribed share capital plus provisions that cannot be disbursed under law or
corporate statutes). The company must include, among the liabilities in the balance sheet,
a reserve, unavailable for distribution, of the amount of the aggregate financial assistance.
Where a third party by means of financial assistance from a company acquires that
company's own shares issued in the course of an increase in the subscribed capital, such
acquisition or subscription must be made at a fair price.

Apart from amending Article 23(1) of the Second Directive, the EU legislator added a
new Article 23a aimed at preventing the conflicts of interests in transactions with
company’s affiliates. It mandates that member states introduce appropriate safeguards
ensuring that financing transactions between company and members of the company’s or
its parent’s administrative or management body, the parent or individuals acting in their
own name, but on behalf of the members of such bodies or on behalf of such undertaking,
do not conflict with company’s own interests.

The Second Directive was repealed by Directive 2012/30/EU which contains
analogous provisions to the rules laid down in the Second Directive (in its wording of
2006). Subsequently, in 2017, Directive 2012/30/EU was replaced with Directive
2017/1132 (see Articles 64-65 of that directive).

Of 28 EU member states, only a small minority decided to implement the financial
assistance rules introduced by the recast Directive 2006/68/EC (and now included in
Directive 2017/1132). These states are: Belgium, Croatia, the Czech Republic, Denmark,
Greece, the Netherlands, Luxembourg, Poland, Hungary and Italy (VAN GERVEN, 2014,
STRAMPELLI, 2012: 11). Many states decided to opt out from implementing the new
legislation because a significant group of European legal scholars views financial
assistance regulations as substantially redundant and suggests that we do away with them
in general (see e.g. WYMEERSCH, 1998: 747, FERRAN, 2005: 94, SATTLER, 2014: 503-504,
BRINGER, 2009: 35).

2. POLISH LEGISLATION
Polish legislation has followed the developments in EU law. Along with the adoption
of Polish Code of Commercial Companies (CCC) in 2000, financial assistance as such

became prohibited by Polish law. Article 345(1) CCC provided that “Company cannot
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make any loans, provide security, advance funds or directly or indirectly finance in any
other way the acquisition or subscription of its own shares”. The only exceptions from this
rule involved performances delivered within ordinary activity of financial institutions and
performances to the employees of the company or its affiliate, made in order to facilitate
the acquisition of or subscription for shares issued by the company.

In 2008, in the wake of the amendment to the Second Directive, the general ban on
financial assistance was waived. The recast Article 345(1) now reads: “company may, as
arule, either directly or indirectly, finance the acquisition or the subscription of the shares
it issues, in particular by extending a loan, disbursing an advance payment or establishing
a collateral”. The Legislator introduced a general approval of financial assistance, but
made its validity dependent on compliance with certain procedural requirements laid down
in Article 345(2)-(7) CCC. Those provisions require, among other things, that financial
assistance be extended on arm’s length terms and following an investigation of debtor’s
solvency (Article 345(2)). Additionally, to provide financial assistance it is necessary to:
establish a reserve capital allotted to financing (Article 345(4)); prepare company’s
management board’s report on financing (Article 345(6)) to be submitted to registry court
and published (Article 345(7)); adopt a general meeting’s resolution on financing (Article
345(5)); and acquire or subscribe for the shares issued by company for a fair price (Article
345(3)).

Amendment to Article 345 CCC was greeted with enthusiasm, as it seemed to have
opened the door to faster, streamlined, and cheaper leveraged buyouts and management
buyouts. The new rule was believed to make buyouts based on sophisticated legal
structures, necessitated by the ban on financial assistance, especially merger-based
transactions such as MLBOs (merger leveraged buyouts)?, simply redundant. The initial
optimism faded out when confronted with practice. It turned out that it was not without
reason that the majority of European Union member states refused to adopt the new
financial assistance rules.

3. SLOVAKIAN REGULATION

Slovakia, along with for example Germany (see German Aktiengesetz, §71a(1)),
Austria (see Austrian Aktiengesetz, §66a), France (see Code de Commerce, art. L. 225-
216), is among the states that opted out from waiving the ban on financial assistance. In
Slovakian law, the ban on financial assistance is governed by Article 161e Obchodny
zakonnik, which provides that the company cannot finance the acquisition of its shares by
any third parties by disbursing any advance payments, granting loans or providing
security. This ban does not apply to ordinary activity of banks and activities related to the
acquisition of shares by employees or on employees’ behalf, as long as the operation does

3 Anparty intending to carry out a buyout incorporates a special purpose vehicle that obtains debt
financing and then acquires shares in the company being bought out. Subsequently, both
companies merge, and the acquiring or newly incorporated company repays the liabilities
incurred by the special purpose vehicle using, among other things, assets of the acquired
company to repay the debt.
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not result in reducing the value of company’s assets below the sum of the share capital
and mandatory reserve capital®.

4. THE ASSESSMENT OF THE POLISH REGULATION IN THE
CONTEXT OF EU AND SLOVAKIAN RULES

The fact that Poland is among the minority of EU states that have decided to ease the
ban on financial assistance gives rise to a question whether the implementation of the latest
EU regulation was the right move, or maybe it would have been better to keep the financial
assistance ban in place as other states, for instance Slovakia, have done.

In my view the amendment to Article 345 CCC of 2008 is a step in the right direction
and should be seen as a generally positive development. One should be glad that Poland
is among the states that have implemented the new European financial assistance rules. In
the end, empirical research has not confirmed the thesis on the detrimental effect of
buyouts financed with assets of the acquired companies on the economy. To the contrary
— it turned out that LBO transactions are more likely to contribute to the restructuring of
badly managed companies, foster their development, improve the effectiveness of
management and boost innovation in the economy, while benefits from such transactions
are not limited to the parties directly involved in them, but — in the long-term perspective
— are also shared with minority shareholders and other stakeholders (SOika, 2004: 258-
260, LOWENSTEIN, 1985:759-764, VAGTS, 1990: 136-137, KAPLAN, 1989: 217-254). An
ownership change that takes place as a result of LBO transactions entails certain tax
benefits (the so-called tax shield effects), and allows for decreasing or even eliminating
the so-called agency costs (EASTERBROOK, FISCHEL, 1981-1982: 705:706). When
companies are delisted following a buyout, costs related to public trading in their shares
are eliminated — oftentimes once the regime binding public companies is lifted, the
undertaking’s operations become more efficient and cheaper. In fact, research has shown
that the ban on financial assistance fails to prevent abuse it is meant to eliminate, and on
the other hand blocks economically reasonable bona fide transactions. All these arguments
support the decision to remove the ban from national legislation and implement the new
EU financial assistance rules instead.

Scholars critical of this regime argue that certain criteria of legality applicable to
financial assistance are too difficult to comply with. This view is substantially true. Polish
regulation regarding financial assistance is particularly burdensome when it comes to the
requirement to establish reserve capital for that purpose from funds that, pursuant to
Acrticle 348(1) CCC, could be allocated to distribution among shareholders (Article 345(4)
CCC). Importantly, companies with large cash provisions (which could establish reserve
capital to finance the acquisition on their own) are not typically the ones being acquired.
Rather, buyouts concern companies of weaker financial and organisational standing (but
with a major growth potential). Such companies are unable to meet the condition referred
to in Article 345(4) CCC. It is equally troublesome that Article 345(2) CCC mandates the

(1) Spolocnost nesmie v suvislosti s nadobudnutim jej akcii tretimi osobami poskytovat tymto
osobam preddavky, pézicky, uvery ani zabezpeky. (2) Ustanovenie odseku 1 sa nevztahuje na
pravne ukony, ktoré sa vykondvaju v ramci beznej ¢innosti bank, a na pravne tikony vykonané v
suvislosti s nadobudnutim akcii zamestnancami spolocnosti alebo pre zamestnancov spolocnosti
za predpokladu, Ze v désledku tychto iikonov neklesne viastné imanie spolocnosti pod hodnotu
zakladného imania spolu s rezervnym fondom, ktory spolocnost vytvara povinne podla zakona.
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investigation of the solvency of the debtor, namely the acquiring party, while (in the case
of leveraged transactions), such solvency ratios — in typical circumstances — are not very
high. Irrespectively of the foregoing, it is obvious that financial assistance rules are being
applied in practice, and companies grant financial assistance for the acquisition or
subscription of their shares to buyers (JERZMANOWSKI, 2016: 337-338). This testifies to
actual demand for the application of financial assistance rules, and proves that compliance
with the premises of legality of such assistance (Article 345(2)-(7) is not impossible. Had
the Polish legislator failed to ease the ban on financial assistance, some of the transactions
that we have observed over the recent years could not have gone through. Business
operations would have been affected by unnecessary restrictions. All of this supports the
view that Polish lawmakers were right to relax the ban on financial assistance.

However, despite the foregoing, we should not approach the Polish regulation
uncritically. To the contrary — one should be clear about its drawbacks. Those weak points
can be a warning to foreign legislators willing to modify their own rules on legal assistance
and prevent them for making mistakes similar to those made by the Polish legislator.

First of all, Polish law offers an open catalogue of financial assistance forms. Article
345(1) CCC provides that: “company may, as a rule (...) finance the acquisition or the
subscription of shares it issues, in particular [boldfaced by JJ] by extending a loan,
disbursing an advance payment or establishing a collateral”. This approach is exceptional
when compared to regulations in other countries. In the EU equivalent of Article 345(1)
CCC, i.e. Article 64(1) of Directive 2017/1132, the catalogue of financial assistance forms
is closed — it lists only three specific forms of that support: advancing funds, making loans
and providing security. Similar solutions can be found in a number of national laws.
Defining a closed catalogue of financial assistance forms is a typical feature of such
legislation. This pertains both to states that have chosen to ease the ban on acquisition of
company’s own shares (e.g. Italy — see Article 2358(1) of Codice Civile) as well as those
which upheld the general ban on financial assistance (e.g. Germany, Austria, France). In
foreign law, the catalogues of financial assistance forms are open only in those states
where a general ban, rather than approval of acquisition of own shares, is still the default
rule, e.g. in Spain (see Ley de Sociedades de Capital, Article 150 (1) and Article 143(2))
and in the United Kingdom (see Companies Act 2006, Section 677 Subsection (1)). This
used to be the case in Poland, before the amendment to Article 345 of 2008, when the
provision read: “A company cannot grant any loans, security, advance payments or
directly or indirectly finance in any other way the acquisition or subscription of its own
shares”. Given that Polish law no longer bans financial assistance in acquisition or
subscription of company’s own shares, the decision to open the catalogue of financial
assistance forms in Article 345 CCC has become a source of major practical interpretative
issues. It turns out that de lege lata it is possible to classify activities with regard to which
conditions laid down in Article 345(2)-(7) CCC cannot be met as financial assistance (e.qg.
activities undertaken during corporate mergers within MLBO transactions, which remain
the principal buyout structures). In consequence, it is uncertain whether those activities
are not permitted at all, or rather should not be viewed as financial assistance in the
meaning of Article 345(1) CCC. It is very difficult to provide unequivocal answers to
those questions. It turns out that the catalogue of assistance forms should either have been
simply closed or at least constructed in a way that restricts the concept of financial
assistance within the meaning of CCC to activities to which the application of Article
345(2)-(7) is fully feasible.
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The second drawback of Polish provisions involves the lack of clarity concerning
MLBO transactions. The question regarding their admissibility in the context of
regulations on financial assistance has been open for years. The effect of an MLBO
transaction is highly similar to that of classic financial assistance granted by the acquired
company. In the end, if the entity intending to carry out the buyout starts with establishing
a special purpose vehicle that obtains debt financing to purchase shares of the acquired
entity and subsequently proceeds with a merger of both companies, the acquiring or the
newly established company will repay the debt incurred by the special purpose vehicle
using for this purpose, among other things, the assets of the acquired business. The
outcome of the transaction will be similar to the one where the target company provides
financial assistance in the classic sense of the term. There is no doubt that this gap in
Polish law needs to be filled. Article 345 CCC, however, is not necessarily the provision
where such a clarification should be placed. Rather, it would be advisable to supplement
relevant regulations on mergers. This pertains, in particular, to the rules that specify the
required content of merger plans and management board reports that justify the merger.
The provisions should require that merger plans drafted for MLBO processes and the
relevant management board reports specify the manner in which the surviving company
will repay liabilities incurred to finance the buyout once the merger is complete
(JERZMANOWSKI 2006: 155-158). Article 2501-bis of the Italian Codice Civile can serve
as an inspiration for potential amendments in this field. Furthermore, it would be
recommendable to add new regulations banning excessively leveraged companies from
participating in MLBOs, in order to prevent subsequent bankruptcies of companies
involved in such transactions. In this respect, interesting solutions can be found in Czech
law. One of the criteria which determine admissibility of financial assistance in the Czech
Commercial Code is that it cannot cause the financing company to go bankrupt (§ 161f
(1)(h) Obchodni zakonik).

Furthermore, Polish regulations on financial assistance need to be amended with
respect to transactions with affiliates, mostly management, affected by a conflict of
interest. The requirement to add such provisions explicitly follows from Directive
2017/1132. Article 345 does not contain any special provisions applicable to managers. In
my view, Article 345(8) CCC, which introduces two exemptions from the duty to comply
with all procedural requirements laid down in Article 345(2)-(7) CCC — referring to
employees and financial institutions — does not apply to employees who are managers. In
consequence, the financial assistance regulation applies to them in full. Nevertheless,
Article 345 CCC prevents abuse on the part of the managers only to a small extent.
Particular problems appear in the case of MBO transactions, as conflict of interest is
inherent to them and affects every single stage of the process. On the one hand, the
managers — as representatives of the company — must act in the best interest of the
company and aim at maximising the benefits of its shareholders (sellers of shares). Failure
to meet this duty exposes them to risk of penal and civil liability. On the other hand,
however, as the buyers (or subscribers) of the shares of that company they are personally
interested in ensuring that the MBO transaction is carried out on the best terms and
conditions for themselves. Importantly, managers have a major advantage when compared
to the sellers of shares due to the asymmetry in the access to information. In the end, board
members, and not shareholders, have the best knowledge of the company’s situation,
including its corporate opportunities, and the actual value of the company’s shares.
Furthermore, they can influence the share price. The relationships in a joint-stock
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company are aptly explained by the agency theory. In the context of separation of
corporate ownership and control, management members, who have specific expectations
and are often motivated by their own interests, will pursue such private interests at the
expense of shareholders. When engaged in a management buyout, corporate officers seem
to struggle to remain completely impartial and fully comply with their duty to be loyal
towards the company.

However, despite the clear mandate laid down in Article 65 of Directive 2017/1132,
Polish legislator failed to introduce “appropriate safeguards” to ensure that the financing
is not in conflict with the best interest of the financing company when the other party to
the financing transaction is an affiliate — managers of the company, its parent, the parent
itself and individuals acting in their own name but on behalf of such entities. Lawmakers
concluded that other commonly binding regulations of Polish company law (Article
371(1), Article 15(2), Article 344 and Article 20 CCC in particular) guarantee a sufficient
level of protection in transactions with affiliates. | do not share this view. In my opinion,
Avrticle 65 of Directive 2017/1132 requires broader transposition into Polish law. The
legislator is right to point out to a number of general safeguards in the Code of Commercial
Companies, but the effectiveness of those measures in MLBOs is low. They do not ensure
appropriate protection required by Article 54 of Directive 2017/1132 when the
counterparty is company’s affiliate.

The rules regarding liability set forth by Polish provisions on financial assistance are
also insufficient. The effectiveness of claims for damages, compensation or organisational
claims that can be submitted to persons liable for breach is illusory, since in practice there
are either no entities interested in pursuing the claims (the manager who has become the
owner of the company will not submit a claim against himself) or even if such entities do
exist (minority shareholders) they lack sufficient determination to engage in disputes, or
to initiate actio pro socio litigation, which is simply financially unreasonable to them. This
problem requires legislator’s interference as well. It is necessary to fully implement
Avrticle 65 of Directive 2017/1132 into Polish law. | believe that the most appropriate way
of implementing EU provisions would involve ensuring — in cases referred to in Article
65 of Directive 2017/1132 — that shareholders have more reliable and fuller access to
information on financing before they vote to adopt a relevant resolution. This objective
can be achieved by extending the required content of management board’s report on
financing drafted as a part of a process to provide company’s financial support to its
affiliates and mandating the audit of the report by a certified auditor. What is more, it is
advisable to introduce a requirement that transactions with affiliates be compliant with the
best interest of the company.

CONCLUSION

In our current environment, to prohibit financial assistance completely is no longer a
reasonable choice. It is a fact that Articles 64-65 of Directive 2017/1132 bring about a
number of interpretative problems, and specific criteria for assessing the legality of
financial assistance laid down in that law are at times difficult to comply with.
Nevertheless, the practice has shown that the regulation has been successfully applied,
supporting the view that the implementation of the new financial assistance regime by
member states is a preferred solution to a ban. This pertains, among other states, to
Slovakia. In my opinion it is recommendable to consider relaxing the financial assistance
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ban currently stipulated by Slovakian law, as it could enliven the Slovakian capital market
and increase the number of transactions. When analysing the need to relax the law and the
form of potential future regulations, it is useful to draw on the experience of other states
that have already eased the ban on financial assistance (e.g. Poland). Critical reliance on
the Polish solution, taking account of its drawbacks as discussed above, could be helpful
in drafting an even better regulation providing a more appropriate response to the
requirements of the business world. Should the Slovakian legislator choose to take this
path, it is useful to consider the following: (1) excessive openness of the catalogue of
financial assistance activities, as in the case of Polish law, is objectionable as the
regulation which sets forth the criteria for the legality of financial assistance cannot be
applied to its certain, overly broadly construed forms; (2) the regulation should directly
settle the admissibility of MLBO transactions and prevent resorting to MLBOS to merge
companies that carry too much debt, leading the new business straight to bankruptcy; and
(3) it is necessary to ensure that actual mechanisms effectively preventing the conflict of
interests in transactions involving financial assistance to affiliates have been put in place.
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Dariové povinnosti ve svétle zakonnosti a judikatury

Tax Obligations in the Light of Legality and Case Law

Abstrakt

Prispévek? byl zpracovan pro IX. rocnik mezindrodniho védeckého sympozia ,, PRAVO —
OBCHOD - EKONOMIKA ", konaného ve dnech 7. az 9. listopadu 2018 ve Slovenské
republice, Vysokych Tatriach — na Strbském plese. Zvolené téma, jedno z nabizenych
organizatory sympozia ,, Obchodni, darnové a financni aspekty obchodnich spolecnosti* je
aktudalni z pohledu neustalych diskusi ohledne danovych povinnosti pravnickych osob.
Podle ustaleného ndzoru dané predstavuji zdasah statu do majetkové sféry darnovych
subjektii, pri kterém dochdzi ke stretu s pravem na ochranu vlastnického prava podle
Clanku 11 Listiny zakladnich prav a svobod. Diivodem pro tento zasah je legitimni zdjem
statu, protoze bez ukladani dani by nebylo mozné zabezpecit prostiedky na plnéni funkci
statu, resp. na fungovani verejné moci. Z toho ditvodu s timto zasahem tedy problematikou
dani, poplatkii prip. jinych obdobnych penézitych plnéni pocita i samotna Listina. To ale
neznamend, ze by zdakonoddarce mohl ukladat dané bez omezeni. Tento zakladni postulat
by mél byt respektovan i ve vztahu k obchodnim spolecnostem, které by mély podnikat
S urcitou jistotou danové zatéze.

Klicova slova: Ustava, Listina zakladnich prav a svobod jako soucdst iistavniho porddku
Ceské republiky, dané, poplatky a jina obdobna penéZitd plnéni, sprava dani.

Abstract

This paper® was elaborated for IX. year of the international scientific symposium “LAW
— TRADE — ECONOMY”, held from 7th to 9th November 2018 in the Slovak Republic,
the High Tatras — in Strbské Pleso. The chosen topic of “Business, Tax and Financial
Aspects of Commercial Companies” as one of the offered by the organizers of the
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symposium is up-to-date from the point of view of constant discussions on tax obligations
of legal persons. According to a steady opinion, taxes constitute a state interference with
taxpayers' property, which conflicts with the right to protection of property rights under
Article 11 of the Charter of Fundamental Rights and Freedoms. The reason for this
interference is the legitimate interest of the state, because without imposing taxes it would
not be possible to secure the resources in order to fulfil the functions of the state or the
functioning of public power. For this reason, the Charter itself reflects this interference
(i.e. the issue of taxes, fees and other similar financial considerations). This does not
mean, however, that the legislation could impose taxes without restriction. This basic
postulate should also be respected in relation to commercial companies that should
conduct business with some certainty of the tax burden.

Key words: Constitution, Charter of Fundamental Rights and Freedoms as part of the
constitutional order of the Czech Republic, Taxes, Fees and Other Similar Financial
Considerations, Tax Administration.

JEL Classification: K34

1. OBECNE KE ZDANOVANI

Monografie finanéniho prava, a to 6. upravené vydani shrnuje poznamky o pivodu
dani a poplatki tak, Ze ndzev platby, tedy zda $lo o dan, poplatek ¢i jinou obdobnou platbu,
hral pouze druhotadou roli. Rozhodujici pro konstrukei statnich ptijmi je volba takového
nastroje, ktery by pfinasel potiebné piijmy statni pokladné a narazel pfitom na co nejmensi
odpor povinnych subjektii*. Teorie finan¢niho prava a finan¢ni védy se nemohla vyhnout
otazkam danového prava, které definuje jako soubor pravnich norem a dalsich pravidel
upravujicich dan¢é. Dané vymezuje jako nendvratna, nedobrovolnd, neekvivalentni a
nesankéni penézitd plnéni ukladana na zéklad¢ zakona a spravovana statem nebo jinymi
osobami vykonavajicimi finan¢ni vefejnou spravu, ktera jsou vefejnymi piijmy vetejnych
rozpodttl, a to piijmy zpravidla neaéelovymi, fadnymi, pravidelnymi a planovanymi®.

Stat ke svému fungovani a k napliiovani vech funkci, které od néj spole¢nost ocekava,
potiebuje dostatek prostiedkd. Legitimnim a nezbytnym opatfenim je tedy zdanéni.
Pivodni zdanovani ,,ad hoc” bylo postupné nahrazeno pravidelnym zdanénim, které
mizeme vnimat jako "konfiskaci bez pti¢iny", jako spravedlivou kompenzaci za sluzby,
které obCantim poskytuje stat, ptipadné jako prispévek téch schopnéjsich k solidarité ¢i
jako plnéni socialniho zavazku vii¢i ostatnim. Moderni demokraticky stat by mél danovym
subjektim zajistit nejen rovnost pfed zakonem, nybrz i rovnomérnéjsi rozdéleni
materialnich zdroji, aby mohly byt naplnény podnikatelské aspirace obchodnich
spole¢nosti. Jak jsem uvedla v ivodu, stat ma nejen legitimni pravo, ale i povinnost zajistit
dostatek financnich prostiedkl k zabezpeceni funkci a Cinnosti statu. Dané a danova
politika maji proto nezpochybnitelnou opodstatnénost své existence. Z toho divodu

4 BAKES, M., KARFIKOVA, M., KOTAB, P., MARKOVA, H. a kol. Finan&ni pravo. 6.
Upravené vydani. Praha: C.H.Beck. 2012, s.88.

5 KARFIKOVA, M. a kol. Teorie finanéniho prava a finanéni védy. Praha: Wolters Kluver CR,
2018, 356 s., 5.142 a nasl.
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zaujimaji dané zvlastni postaveni a soudy by mély pfistupuji k pfezkumu jejich obsahu
velmi zdrzenlive.

Ukladané dané vychazeji z celkové danové politiky statu, kterou utvoii zdkonodarce a
za kterou je také politicky odpovédny®. Zakonodarce mé4 proto §iroky prostor pro
vymezeni konstrukénich prvki dani a ma zasadn€ volnou ruku pfi urceni, co ma podléhat
zdanéni a jakou miru m4 toto zdanéni mit’. Tato volnost zdkonodérce je dokonce tak
Siroka, ze mize Cinit i kroky, které¢ jsou z ekonomického hlediska iracionalni — dan
napfiklad nelze prohlasit za protiustavni jen proto, Ze je jeji sprava neimérné nakladna ve
srovnani s vybranou vysi této dané®. Privilegované postaveni dani se mimo jiné projevuje
také tim, Ze pfi posuzovani jejich kolize s pravem na ochranu vlastnictvi neni uzivan
klasicky tiikrokovy test proporcionality, ale pouziva se jeho uzsi verze, kterou se zkouma
pouze extrémni disproporcionalita®. Moderni demokraticky stat by mél svym ob&antim
zajistit nejen "rovnost pred zdkonem, nybrz i rovnomérnéjsi rozdéleni materialnich zdrojt,
aby mohly byt naplnény nase zivotni aspirace" (J. Rawls). Vlastnictvi je izce spojeno se
svobodou a také s trhem, ktery je nenahraditelnym mechanismem fizeni ekonomiky
svobodné spole¢nosti, na stran¢ druhé vSak produkuje velké majetkové a piijmové rozdily,
jejichz korekce neni pouze v rdmcei samotného trzniho mechanismu mozna. Solidarita je
pak etickou hodnotou, umoznujici integraci spoleCenstvi formalné¢ rovnych, avsak
fakticky nerovnych, jednotlivct. Zakotveni socialnich prav a s tim souvisejici vysoka mira
prerozdeleni prostfednictvim statu vede k obrovské koncentraci bohatstvi obcant ve
prospéch vlady, coz s sebou muze nést nebezpeci pro svobodu jednotlivee. Vlada totiz
udilenim ¢i odpiranim své §tédrosti dokaze ovlivnit chovani velkého poétu obyvatel.

Jak konstatoval v jednom ze svych odlisnych stanovisek soudce ESLP Bostjan
Zupanci¢ (k rozsudku Burden proti Spojenému kralovstvi): "Politiky uplatiiované v
oblasti dani hraji samozfejm¢ vyznamnou roli, protoze mohou finanén¢ motivovat
jednotlivee pfi jejich rozhodovani. Tak napiiklad, pokud ma zakonodarce v tmyslu
podporovat heterosexualni manzelstvi, logicky nabidne danové pobidky, snizeni a dalsi
zvyhodnéni parim, jejichz oba ¢lenové ziji ve spoleéné domacnosti bez ohledu na to, zda
maji déti, ¢i nikoli. V piipadé, ze chce podporovat matefstvi, pfizna tyto stejné tradicni
pobidky danové povahy pouze parim, jejichz oba ¢lenové Ziji ve spole¢né domacnosti a
maji déti. Jestlize je jeho zdjmem odradit obany od rozvadéni, zvyhodnéni zalozi na
stabilité part. Pokud jde o rozumné cile, k nimZz maji tyto pobidky sméfovat, mize je
zakonodarce sdélit, ale nemusi. A i kdyz je zcela odhali, nemusi to je$té znamenat, Ze
budou naprosto predvidatelné. Pfedmétné danové pobidky se kombinuji s mnoha dal§imi
faktory, zejména s motivacnimi a odrazujicimi. V kazdém piipadé¢ fiskalni politika neni
jen hospodarskou politikou, ale i skrytou politikou socialni. Progresivni dan je pfitom
ekonomickym faktorem se silné rovnostaiskym ucinkem, jelikoz odstraiiuje mnoho
nepiijemnych dasledkd stratifikace spolecnosti. V oblasti dédické dan¢ se jiz nékolikrat
uplatnila radikalni feSeni. Extrémné vysoké zdanéni dédictvi muze kupiikladu
naznaCovat, ze zakonodarce upfednostiiuje jméni vydelané spiSe nez zdédeéné.
Vymezovani politiky v oblasti dédické dané vSak v zadném ptipadé neni jednoduchym a
piimocarym rozhodovacim procesem. Tato politika je totiz soucésti celého komplexu

Nalez Ustavniho soudu sp. zn. P1. US 33/01 ze dne 12. bfezna 2002.
Nalez Ustavniho soudu sp. zn. P1. US 29/08 ze dne 21.4.2009.
Nalez Ustavniho soudu sp. zn. P1. US 7/03 ze dne 18. srpna 2004.
Nalez sp. zn. P1. US 29/08, op. cit.
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ekonomickych rozhodnuti spocivajicich z velké ¢asti na prerozdélovani zdrojt, tedy na
socialnim usporadani spole¢nosti®,

2. USTAVNI ZAKLAD UKLADANI DANI

Podle ¢lanku 11 odst. 5 Listiny zékladnich prav a svobod (usneseni ¢. 2/1993 Sb., dale
jen , Listiny*) l1ze dan¢ a poplatky ukladat jen na zakladé zakona. Toto ustanoveni se vSak
tyka pouze samotného ukladani dani, tedy danového prava hmotného a nikoliv jejich
spravy, tedy danového prava procesniho. Piimo z tohoto ustanoveni plyne monopol
Parlamentu Ceské republiky na ukladani dani a poplatki, protoze Zadny jiny organ neni
nadan moci pfijimat zakony. Dané a poplatky tedy patii mezi prerogativy parlamentu.
Existence mistnich poplatkll tuto prerogativu parlamentu nenarusuje, protoze jsou
ukladany na zakladé zakona vydaného parlamentem. Bez zdkonného zmocnéni tak
nemohou ani krajské, ani obecni samospravy zavést vlastni dan¢ ¢i poplatky.

Toto struéné ustanoveni vSak v sob& obsahuje hned tfi vykladova uskali, na ktera je
tteba se podrobnéji zamétit. Prvnim uskalim je to, Ze dané ustanoveni explicitné nefesi
penézita plnéni obdobna danim. Druhym tuskalim je vymezeni pojmu ,,zakon®, protoze
nejde o jedinou formu zékonodarné ¢innosti, kterou ma zakonodarce k dispozici. Kone¢né
treti uskali pfedstavuje problém, zda lze urcité aspekty danového prava hmotného upravit
v podzakonném predpisu, tedy jak Siroce lze vylozit slova ,,na zaklad&®.

Jak uvadi Bohag™, ze skute¢nosti, Ze jinad obdobna penéZzitd plnéni nejsou explicitng
zminéna v ¢lanku 11 odst. 5 Listiny, neni mozné dovozovat, ze by je bylo mozné ukladat
i jinak nez na zakladé zakona, protoze piedstavuji omezeni prava na ochranu vlastnictvi
podle ¢lanku 11 Listiny, a tedy mohou byt v souladu s ¢lankem 4 Listiny upraveny pouze
zékonem.

Druhym zmifovanym problémem je otazka, jak Siroce vylozit pojem ,,zdkon“. Beze
sporu je v tomto pojmu zahrnut i Gistavni zakon, i kdyz si 1ze jen tézko predstavit zavedeni
dan¢ predpisem takové sily. Podle ¢lanku 33 Ustavy pak lze ve vécech, které nesnesou
odkladu a vyzaduji pfijeti zakona, pfijmout zakonné opatfeni Senatu. Touto formou
pravniho ptedpisu byla zavedena dati z nabyti nemovitych véci2. Na druhou stranu neni
nutné fesit, zda je zakonem podle ¢lanku 11 odst. 5 mysleno i nafizeni vydané organy
Evropské unie. Evropska unie sice nékteré dané uklada, naptiklad davky z ptebytku
cukru?? ale jejich pfezkum bude probihat primarng v ramci evropského prava.

Jedno z prvnich rozhodnuti ¢eskoslovenského tstavniho soudu v roce 1992 se v
ptipadu tykajicim se zdanéni pfijmi pracujicich starobnich dichodci zabyvalo
problematikou dani z pohledu rovnosti a zakazu diskriminace. Ustavni soud CSFR
ptipustil, aby zakonodarce stanovil diferencované dané podle zasady, ze vykonnéjsi
subjekt bude odvadét vyssi dané. Odmitl vSak opacny postup, kdy budou vice zatizeny
hospodaisky a socialné slabsi subjekty, i neodtivodnénou liboviili4,

10 Komentai v ASPI k Listing zakladnich prav a svobod.

11 BOHAC, R. Daiiové piijmy veiejnych rozpottii v Ceské republice. Praha: Wolters Kluwer CR,
a.s., 2013, s. 62.

Zakonné opatfeni Senatu ¢. 330/2013 Sb., o dani z nabyti nemovitych véci.

Natizeni Evropského parlamentu a Rady (EU) ¢. 1308/2013 ze dne 17. prosince 2013, kterym
se stanovi spole¢na organizace trhil se zemedelskymi produkty a zruSuji nafizeni Rady (EHS) €.
922/72, (EHS) ¢. 234/79, (ES) ¢. 1037/2001 a (ES) €. 1234/2007.

14 nalez pléna Ustavniho soudu CSFR PL US 22/92.
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Dané chapeme jako obecnou zatéz, ktera obyvatele statu podle jejich piijmt, majetku
a kupni sily zavazuje k financovani statu. Pravomoc statu zdanovat za urcitych, presné
definovanych, podminek byla institucionalizovdna pravé za ucelem shromazdéni
prostiedki k zabezpeceni vefejnych statkt, které stat lidem poskytuje. Listina stanovi, Ze
dané a poplatky mohou byt ukladany toliko na zaklad€ zakona. To vylucuje, aby daitovou
povinnost stanovovala exekutiva; tato pravomoc je svéfena vylucné parlamentu. Dikci
odst. 5 je tieba interpretovat jako ustavni zmocnéni pro parlament k legitimnimu omezeni
vlastnického prava skrze jim pfijaty zakon. Do autonomni sféry jednotlivce, kterou
spoludefinuje i vlastnické pravo, je tak vefejné moci umoznéno zasahnout z divodu
ustavné aprobovaného vefejného zajmu, jehoz podstata v pfipadé dani spodiva ve
shromazd’ovani finanénich prostfedkd na zabezpecovani riznych typd vetejnych statki.
Legitimita zdafiovani vyplyva mj. z toho, ze vysledky zdanovani jsou pouzivany i k
ochran¢ a vytvareni podminek pro rozvoj vlastnictvi, pfi€emz tuto ochranu a vytvareni
podminek je nutno samoziejme z nééeho platit. Danovy zasah do majetkové a pravni sféry
jednotlivce, ale i obchodni spole¢nosti, nabyva na ospravedlnéni pravé rovnomernosti
rozdéleni téchto biemen.

Cesky ustavni soud z principu délby moci - viz ustanoveni &l. 2 odst. 1 Ustavy (Gistavni
zakon €. 1/1993 Sb., dale jen ,,Ustava“) a vymezeni zdkonodarné moci — viz ustanoveni
¢l. 15 odst. 1 Ustavy vyvodil zavér, ze zdkonodarce mé $iroky prostor pro rozhodovani o
predmétu, mife a rozsahu dani, poplatkti a penéZnich sankci a ze za dusledky tohoto
rozhodovani nese politickou odpovédnost. Jakkoli pak je dai nebo poplatek
vefejnopravnim povinnym penézitym plnénim statu, a tedy zasahem do vlastnického
prava povinného subjektu, nepfedstavuje zasah do vlastnictvi, chranéného ustavnim
pofadkem. "Ustavni pfezkum dang, poplatku a pen&Zité sankce zahrnuje posouzeni z
pohledu dodrzeni kautel plynoucich z ustavniho principu rovnosti, a to jak rovnosti
neakcesorické viz ustanoveni ¢l. 1 Listiny, tj. plynouci z pozadavku vylouceni svévole pii
odliSovani subjektti a prav, tak i akcesorické v rozsahu vymezeném v ustanoveni ¢l. 3 odst.
1 Listiny (hypotetickou ilustraci poruSeni kautel akcesorické nerovnosti by byla tiprava
odlisujici vysi dani s ohledem na nadbozenské vyznani, jez by ve smyslu €l. 3 odst. 1 Listiny
byla diskrimina¢ni a zaroven by zasahla do zakladniho prava plynouciho z ¢l. 15 odst. 1).
Je-li pfedmétem posouzeni ustavnost akcesorické nerovnosti vzhledem k vylouéeni
majetkové diskriminace. Nejzavaznéjsi je vSak vymezeni obsahu slov ,ukladané na
zakladé zakona®. Vykladem ad absurdum by bylo mozné dospét k tomu, ze veSkera
hmotnépravni Gprava dani musi byt obsazena v zakoné a na podzakonné predpisy nelze
delegovat zadnou jeji ¢ast. K otdzce miry delegace pravni Gpravy dani na podzakonné
predpisy se vyslovil Ustavni soud v nalezu P1. US 3/95 (,,malé pivovary*), kdyz dovodil,
ze neurcité zmocnéni pro vydani provadéciho ptedpisu je v rozporu s ¢lankem 11 odst. 5
Listiny. Nevyslovil se vSak proti samotnému zmocnéni k vydani takového piedpisu, pouze
proti §ifi zmocnéni. Teorie financniho prava pak z tohoto nalezu dovozuje pozadavek, aby
vsechny konstrukéni prvky dané byly s dostate¢nou mirou urcitosti vymezeny piimo v
zakon&®®. Konstrukéni prvky dani musi byt vymezeny dostate¢né ptesné, bezrozporné a
urCité. Pravo sice ma nastroje k tomu, jak pomoci interpretatnich metod piekonat
vykladové nejasnosti nebo rozpory v pravni upravé, ale v oblasti dani by takovy postup
byl problematicky. Diivodem je to, ze dané piedstavuji zasah do vlastnického prava
vynucovany pod sankci. Ustavni soud k tomu judikoval, Ze ,,[n]elze pFipustit, aby se

15 BAKES, M. a kol. Finanéni pravo. Praha: C. H. Beck, 2012, str. 21 a 158—159.
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vlivem interpretace zakona stalo pfedmétem zdanéni néco, co zédkon za pfedmét dané s
74douci mirou ur¢itosti nepredpoklad4®.

Pfi interpretaci nejasného daniového ptedpisu se tak pouzije varianta interpretacni
metody in dubio pro libertate (v pochybéach ve prospéch svobody), a sice in dubio mitius
(v pochybach mirngji), protoze diisledky nejasné formulace danovych povinnosti maji jit
zhsadné k tiZi statu a nikoliv jednotlivce, protoZe stat je ten, kdo povinnosti stanovil'’.

Neplati ale, Ze libovolna interpretacni nejasnost povede k zasadnimu vylepseni pozice
danového subjektu, ,bude tomu tak pouze tehdy, budou-li proti sobé stat srovnatelné
presvédéivé vykladové alternativy. Srovnatelné presvéd¢ivé jsou vykladové alternativy
tehdy, neni-li Zddna z nich zjevné a jednoznacné presvédcCiveéjsi nez alternativy ostatni;
nestadi tedy, Ze urcita alternativa je o néco piesvédcEivéjsi nez jina (jiné)«8,

Danovy systém je nezbytnym prostiedkem k materialni existenci statu, ale i jakymsi
testem legitimity instituce statu. Soustava dani musi byt z hlediska jeji koncepce i
konkrétni aplikace transparentni, ptredvidatelnd a pfiméfend. V opacném pfiipadé
zminénou legitimiza¢ni funkci nemiize spliiovat a v kone¢ném dusledku tak zpochybriuje
samotny vyznam a funkce statu'®. Toto vniméni dani plynule vychéazi z udeni n&kterych
liberalné orientovanych myslitelti a nejedna se proto v zadném piipad¢ o intelektualni
novum postindustrialni spole¢nosti. Za zminku v tomto sméru stoji pfedevsim tzv. danovy
kéanon Adama Smithe (Smith, s. 316 a nasl.), podle néhoz "(I.) poddani kazdého statu maji
piispivati k vydrzovani vlady pokud mozno presné umérné k jejich piislusnym
schopnostem; to jest, v poméru k duchodu, kterému se kazdy tési pod ochranou statu. V
zachovani nebo nedbani této zasady spociva stejnomérnost nebo nerovnost zdanéni. (I1.)
Dan, kterou kazdy jednotlivec jest zavazan platiti, ma byti urcita a nikoli libovolna. (III.)
Kazda dain ma byti vybirdna v dobé i zplsobem pro poplatnika pravdépodobné
nejvyhodnéjsim. (IV.) Kazda dan ma byti tak vymétena, aby vybirala a odnimala z kapes
lidi co moZno nejméné nad to, co piinasi do vetejné pokladny statu"?° (cit. dle rozsudku
NSS 2 Afs 4/2005).

3.  PREZKUM DANOVYCH ZAKONU USTAVNIM SOUDEM

Do daiiové problematiky zasahla judikatura Ustavniho soudu k pravni povaze
poznamek pod ¢arou v pravnim predpise?’. Kdyz Ustavni soud konstatoval, Ze poznamky
pod ¢arou ¢i vysvétlivky nejsou normativni a zavaznou soucéasti pravidla chovani, vyloucil
ze zdanéni dani z pfevodu nemovitosti vSechny pfevody bytovych jednotek, ackoli
puvodnim tumyslem predkladatele navrhu zékona bylo vylouéit pouze byty prevadéné z
majetku bytovych druzstev vlastnim druzstevnikiim. Danovou praxi vyznamné ovlivnil
nalez?, ktery svym vykladem zkratil prekluzivni lhiitu pro vyméfeni dané o jeden rok s
tim, Ze do té doby akceptovany vyklad vyslovnou tfiletou zdkonnou lhitu prodlouzil

16 Nalez Ustavniho soudu sp. zn. I. US 1611/07 ze dne 2. prosince 2008, bod 18. Zavér byl
potvrzeny i nalezem Ustavniho soudu sp. zn. P1. US 31/13 ze dne 10. Gervence 2014, bod 46.
11 Nélez Ustavniho soudu sp. zn. IV. US 666/02 ze dne 15. prosince 2003.

17 SIMKA, K., NOVAKOVA, P. Ustavni pravo a dang. Bulletin KDP CR, ¢&. 2/2015, str. 7.

18 Rozsudek Nejvyssiho spravniho soudu &j. 7 Afs 54/2006-155 ze dne 16. fijna 2008, bod 64.

19 Rozsudek NSS 2 Afs 62/2004.

20 Cit. dle rozsudku NSS 2 Afs 4/2005.

2L Nalez II. US 485/1998.

22 Naélez 1. US 1611/07.
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nespravné na étyfletou. Tento nélez Ustavniho soudu pak nalezl sviij odraz i v legislativni
ginnosti (novy datovy ¥ad). U danovych kontrol judikatura Ustavniho soudu ve shodé s
obecnymi soudy zabranila opakovanym datiovym kontrolam s totoznym predmétem?, V
otazce piipustnosti namatkovych ¢i bezdiivodnych datiovych kontrol judikatura Ustavniho
soudu?* akcentovala riziko svévole, judikatura NSS pak povaZovala naméatkovou dafiovou
kontrolu za institut s mimofaddn& podstatnym preventivnim vyznamem?®. Stanovisko
Ustavniho soudu® shledalo ustavné konformnim provedeni dafiové kontroly bez
konkrétnimi skuteénostmi podlozeného podezieni, ze danovy subjekt nesplnil fadné
danovou povinnost.

Ustavni soud zakazal zakonodarci takové zdanéni, které by ve své podstatd bylo
retroaktivni expropriaci jeho naroku: "Vznikl-1i G¢astnikovi stavebniho spofeni uplynutim
kalendafniho roku za tento rok individualizovany pravni narok na statni podporu podle
zakona upravujiciho stavebni spofeni, ktera se vSak zatim nestala jeho pfijmem, nelze
ocekavani tohoto ucastnika, ze tento narok bude trvat dal v nezménéném rozsahu, pfiznat
z hlediska principu pravni jistoty podle &l. 1 odst. 1 Ustavy a legitimniho o¢ekavani podle
¢l. 11 odst. 1 Listiny pouze podle toho, zda zakonodarce ke sniZeni tohoto naroku
pristoupil pfimo nebo zda tak ucinil dodate¢nym stanovenim danové povinnosti, jez se od
piimého sniZeni lii pouze svym oznacenim"?’,

K rozsahu prezkumu danovych zakond Ustavnim soudem piispél zamitavy nalez ve
véci Gistavnosti dané z prevodu nemovitosti?®, podle n&jz Ustavni soud posuzuje omezeni
zakladniho prava na vlastnictvi garantovaného ¢l. 11 odst. 1 Listiny z diivodu vetejného
zajmu na naplnéni statniho rozpoétu aprobovaného ¢l. 11 odst. 5 Listiny, a to za Gcéely
spojenymi s napliiovanim funkei statu. Ustavni soud pro piezkum ustavnosti dafiovych
zakont pouzivd modifikovanou verzi zasady proporcionality, zkouma pfipadné poruseni
zakazu extrémni disproporcionality ve spojeni s kritérii, kterd vyplyvaji z ustavniho
principu rovnosti. Pravé posouzeni véci z hlediska dodrzeni Gstavnich kautel akcesorické
a neakcesorické rovnosti umoziuje prosadit pozadavek, aby zakonodarce nemohl stanovit
jako pfedmét zdanéni zcela iracionaln€ zvolené jednani, konani nebo chovani osob, nebot’
timto svym postupem by se dopustil zjevného, resp. svévolného poruseni ustavniho
principu rovnosti. Déle Ustavni soud ve vztahu k piezkumu dafiovych zakont postuloval
zasadu zdrzenlivosti, nebot’ posouzeni tii zakladnich funkci dani a danového systému, a
to funkce alokacni, distribu¢ni a stabilizani, nalezi do kompetence demokraticky
zvoleného zakonodarce.

Racionalitu jednotlivych politik ¢ efektivitu dani Ustavni soud nepiezkoumava,
ledaze by zalozily zfejmou nerovnost v dafiovém zatizeni jednotlivych tuzemcu.
Ustavnimu soudu piislusi jen piezkoumavat, zda dana dafiova opateni nezasahuji do
ustavné garantovaného majetkového substratu vlastnika (protitustavni byl napf. rdousici
efekt), resp. zda je nelze povazovat za bezdivodné se pficici principu rovnosti, tj. za
svévolné, pficemz rovnost je v tomto pfipad¢ nutno zkoumat jak v navaznosti na dalsi
zakladni pravo, tak i v neakcesorické podobé.

28 Napt. nalez I1L. US 510/02.
24 Nalez I. US 1835/07.
%5 Rozsudek Nejvyssiho spravniho soudu &.j. 2 Aps 2/2009.
%6 pJ. US-st. 33/11 ze dne 8.11.2011.
21 Nalez P1. US 53/10.
28 plL. US 29/08.
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Zasadné je zakadzana pravni Uprava retroaktivni, tedy pravni Gprava, ktera vyvolava
pravni ucinky ptred okamzikem své i€innosti (ex tunc). Sice ji lze vyjimecné pfipustit,
avsak pouze v pfipadech, kdy se ,,v hodnotovém fadu a védomi spolecnosti konsensualné
etabloval urcity vzor a zpisob socidlniho mysleni a jednani, kterému se z nejriznéjSich
divodt, napi. v dusledku tlaku urcitého politického systému, nemohlo dostat
normativniho vyjadfeni*?, p¥iemz musi navic platit, Ze zdkonodarce nemé&l objektivné
moznost takovou pravni upravu piijmout diive®. Naopak nepravé retroaktivni pravni
uprava, tedy takova, ktera sice postihuje pravni vztahy vzniklé pfed svou tcinnosti, ale
pravni G¢inky vyvolava az v budoucnu, obecné pfipustna je. Zasadni otazkou je, jak
pristoupit ke zméné pravni upravy, ktera se ma vztahovat na zdanovaci obdobi, v jehoz
pribéhu nabyla ucinnosti. Typickym piikladem mize byt zména sazby dané, ke které v
disledku zpozdéni legislativniho procesu nedoslo k prvnimu dni zdaiiovaciho obdobi, ale
pozdé¢ji. Na prvni pohled by se mohlo zdat, ze jde o pravou retroaktivitu, protoze zména
sazby dané ma pravni uginky i pred Gginnosti takové pravni Gpravy. Podle Ustavniho
soudu, ktery se inspiroval judikaturou némeckého Spolkového ustavniho soudu, tomu tak
vzdy byt nemusi a je nutno posoudit okolnosti kazdého pfipadu zvl1astsl. Ziroven ale
Ustavni soud vyslovil nazor, Ze pokud zakonodérce ptikazal dafovym subjektim, aby si
pro dané zdanovaci obdobi zvolily pravidla, kterd pak musi po celé¢ zdanovaci obdobi
dodrzovat, tak by tato pravidla mél také sam respektovat a nesmi je bez zavazného divodu
ménit k tizi datiového subjektu®®. Stejné tak plati, Ze pfi zméné pravni regulace uréitého
chovani je nutné poskytnout adresatim zakona dostatecny ¢asovy prostor pro adaptaci na
nova pravidla®®. V ur¢itych situacich méa ale neprava retroaktivita misto i v dafiovém
pravu, zejména pokud chce zakonodarce danovym subjektim ulevit, napiiklad zavedenim
slevy na dani.

Na oblast spravy dani se nevztahuje ¢ldnek 6 Evropské imluvy o lidskych pravech®,
zakotvujici pravo na spravedlivy proces. Clanek 6 Umluvy spravu dani explicitnd
neupravuje a Evropsky soud pro lidska prava respektuje spravu dani jako soucast ,,tvrdého
jadra vysad vefejné moci“. Vyjimku tvoii sankce za danové delikty podle danového
tadu®®, protoZe na fizeni o jejich uloZeni se ¢lanek 6 vztahuje v plném rozsahu. V praxi
mize tato dichotomie pfinaset problémy, protoze se o obou otazkach rozhoduje zpravidla
v ramci jednoho fizeni. ,,Jedno a totéZz fizeni (ve vnitrostatnim pravnim fadu pochopitelné
zpravidla upravené v jednom procesnim ptedpisu) tak z jednoho pohledu pozadavkim
spravedlivého procesu vyhovovat nemusi, z druhého naopak ano®.

29 Nalez sp. zn. P1. US 33/01.

3 Nalez sp. zn. P1. US 33/01.

3 Nalez Ustavniho soudu sp. zn. P1. US 9/08 ze dne 12. &ervence 2011, bod 15.

3 Nalez sp. zn. P1. US 9/08.

3 Nalez sp. zn. PL. US 31/13.

3  UMLUVA o ochrang lidskych prav a zakladnich svobod - SDELENI federalniho ministerstva

zahrani¢nich véci ¢. 209/1992 Sb.

Zakon ¢. 280/2009 Sb., danovy fad, ve znéni pozdéjsich piedpisi.

% KMEC, J. a kol. Evropska imluva o lidskych pravech. Komentaf. Praha: C. H. Beck, 2012, str.
582.
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ZAVER

Kazdd obchodni korporace je poplatnikem min. dané z pfijmd pravnickych osob
(obecné povinna registrace k této dani v zdkonné lhut¢ 15 dnti od vzniku obchodni
korporace dle § 39a zak. o danich z piijmil). Ve svém pfispévku jsem chtéla poukazat na
zakonnost této povinnosti ve svétle aktualni judikatury. Dalsi dané, jejichz poplatnikem
mohou byt obchodni korporace, miizeme rozdélit na dané ,,pravidelné®, odvijejici se od
¢innosti obchodni korporace, resp. zpuisobu jejich vykonu, a na dané ,jednorazové®. Do
skupiny ,,pravidelnych® dani 1ze zatadit naptiklad DPH, jejimz platcem se mize obchodni
korporace stat v pfipadé, ze splni zakonné podminky/pozadavky (napf. piekroceni obratu,
dobrovolna registrace apod.). Dal§i dafové povinnosti mohou obchodni korporaci
vyplynout z titulu vlastnictvi nemovitych véci (dain z nemovitych véci), vyuzivani
motorovych vozidel k podnikani (dail silni¢ni) nebo z titulu zaméstnavani zaméstnanct
(odvody dané z piijmu fyzickych osob ze zavislé ¢innosti ¢i srazkou - obchodni korporace
je zde v pozici platce a povinné odvody na socidlni zabezpe€eni a vetejné zdravotni
pojisténi). Dan¢ ,jednorazové“ lze definovat jako dan¢ odvijejici se od zdkonem
stanovené zdanitelné udalosti/skute¢nosti. Mezi takové dané 1ze zafadit napt. dail z nabyti
nemovitych véci, dojde-li k pfevodu ¢i pfechodu nemovitych véci.

Veskeré vyse uvedené povinnosti platcovstvi dani jsou samoziejmé spojeny i s
uritymi ,,administrativnimi® povinnosti, tj. podani danového pfiznani, hlaseni,
vyuétovani apod., pfipadné mohou byt spojeny i s platbou zaloh (zejm. u dané z piijmt
pravnickych osob nebo silni¢ni dan¢).
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Prevention from financial losses among entrepreneurs involved in
renting residential premises. The institutional lease

Abstract

On 11.09.2017, a new type of lease agreement was introduced into the Polish legal system
- an institutional lease of the premises. It is a contract intended for entrepreneurs running
a business in the field of renting premises. According to the legislator's assumptions, the
institutional lease constitutes a contract with special features. On the one hand, it would
balance the interests of the parties to the lease. On the other hand, it has the form of an
incentive for investors to engage financial resources in the construction of apartments for
rent and to conduct business in the field of renting residential premises. The incentive
consists, among other things, in the introduction of institutions that prevent financial
losses of entrepreneurs dealing with renting residential premises. The subject of the article
will therefore be an analysis of the institutional lease of premises. In particular,
regulations will be presented that strengthen the position of the lessor - the entrepreneur,
by preventing financial losses.

Key words: renting residential premises, institutional lease, entrepreneur, financial
losses, economic activity

JEL Classification: K15

INTRODUCTION

On 11.09.2017, a new type of lease agreement was introduced into the Polish legal
system - an institutional lease of the premises. This new type of lease agreement has been
regulated in the Act on the protection of tenants' rights, the housing stock of a commune
and the amendment of the Civil Code’. It is a contract for entrepreneurs running a business
in the field of renting premises. It is similar to the occasional lease agreement, which
existed in the Polish legal order since 2010. However, there are differences between these
agreements. One of them is who can enter into a contract. Occasional lease is a contract
that may be entered into by individuals who do not conduct business in the field of renting

1 Act of 21.06.2001, uniform text. Journal Laws 2018, item. 1234, (as a.p.t.r.). Institutional Lease
was introduced to p.t.r. pursuant to art. 119 point 4 Act of 20.07 on National Property Resources,
Journal Laws 2017, item. 1529, (as a.n.p.r.).
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residential premises. In contrast, the institutional lease is a contract that may be entered
into by entrepreneurs who conduct business in the field of renting residential premises.

According to the legislator's assumptions, the institutional lease constitutes a contract
with special features. On the one hand, it would balance the interests of the parties to the
lease. On the other hand, it has the form of an incentive for investors to engage financial
resources in the construction of apartments for rent and to conduct business in the field of
renting residential premises. The incentive consists, among other things, in the
introduction of institutions that prevent financial losses of entrepreneurs dealing with
renting residential premises.

The subject of the article will therefore be an analysis of the institutional lease of
premises. In particular, regulations will be presented that strengthen the position of the
lessor - the entrepreneur, by preventing financial losses. In typical contracts for the rental
of residential premises?, such losses are usually associated with; the situation where the
tenant does not fulfil his obligation to pay the rent; the tenant does not care about the
premises or destroys them; the tenant hand over the premises after the termination of the
lease in a condition unsuitable for direct use or occupies the premises after the expiry of
the lease. Additionally, such losses result from the lengthiness of procedures as well as
restrictions on the possibility of increasing the rent. Another reason would be limited
freedom of the lessor at terminating of the tenancy of the dwelling. The lessor may
terminate the contract only in the cases enumerated in the a.p.t.r.

1. ESTABLISHMENT OF AN INSTYTUTIONAL LEASE CONTRACT

According to art. 19 a.p.t.r., an institutional lease is a rental agreement for a dwelling,
concluded by a natural person, a legal person or an organizational unit that is not a legal
person and which carries out business activity in the field of renting premises. The
institutional lease of the flat is concluded for a definite period®. This contract is regulated
by the provisions of the Civil Code* governing tenancy and, to a limited extent, the
provisions of the a.p.t.r., namely art. 2, art. 6 (3), art. 10 (1-3), art. 11 (2) points 1-3, art.
13, art. 18 (1 -2) and art. 25 d point 4. In addition to the institutional lease of residential
premises in buildings located on the property of the National Property Resource, intended
for rent with standardized rent, the provisions of Chapter 7 of the Act on National Property
Resources apply.

Such a set of rules, which apply to the institutional lease of premises, determines the
attractiveness of this type of contract for entrepreneurs dealing with renting premises. It
means that there is no application of the a.p.t.r. provisions, namely:

1. regulations limiting the possibility of increasing rent,
2. provisions on termination of the contract and

2 Typical contracts for the rental of residential premises are regulated by the provisions of the
a.p.t.r., which protect the interests of the tenant more than the landlord

3 Separate provisions contained in the a.n.p.r. regulate the duration of institutional lease contracts
for premises with standardized rent located in buildings erected on real estate from the National
Property Resource. Such contracts are also concluded for a fixed period of time - 15 or 30 years.

4 Act of 23.04.1964 Civil Code, uniform text. Journal Laws 2018, item. 1025 with amendments,
(asc.c.).
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3. provisions on the tenant's entitlement to a social housing and a temporary room.
The essence of such a right boils down to the fact that the former tenant occupies
the premises after the termination of the lease until the municipality has provided
him with a social housing.

1.1. Parties to the institutional lease agreement

The landlord can only be a natural person, a legal person or an organizational unit that
is not a legal person that carries out economic activity in the area of renting premises. The
wording of the provision indicates that the landlord does not have to be entitled to the title
to the property. However, it is important for him to run a business in the field of renting
premises. Precise determination of which entities can enter into an institutional lease
agreement should therefore be based on the interpretation of the definition of economic
activity contained in art. 3 act on Entrepreneur law® According to the indicated provision,
business activities are organized gainful activities carried out on one's own behalf and on
an ongoing basis.

However, according to the analysis of views in doctrine and judicature, there is no
consensus as to when renting residential premises is considered a private endeavour and
in when an economic activity®. The distinction between renting apartments as a business
activity and private renting is, however, important due to the type of rental agreement that
a given entity may enter into’.

In particular, this meaning is evident in relation to natural persons. A natural person
who does not conduct economic activity in the field of renting premises and therefore,
who makes a private lease can conclude an occasional lease agreement. Such an agreement
has similar effects to the institutional lease agreement. The main difference, however, is
that to cause such effects - an occasional lease must be reported to the tax authority (Head
of the Tax Office). The lack of such notification will result in falling under all of the
provisions from the a.p.t.r. Therefore, it will be a regular lease contract for a dwelling, not
an occasional lease agreement. A natural person who conducts economic activity in the
field of renting premises may enter into institutional lease agreement. For such an
agreement to have a restricted application of the provisions of the a.p.t.r. towards it - does
not require notification to the tax authority. Therefore, the basic difficulty is to address the
issue whether the rental of premises by a natural person should be classified as a private

5 Actof 6.03.2018, Journal Laws 2018, item. 646, (as a.e.l.).

6 In the literature of the subject, one can find the views that the rental of residential premises is an
economic activity if it is not sporadic, among others: KATNER W.J., Business Law.
Commentary. Judicature. Literature. Warsaw 2003,p. 24. In the judicature, one can find views
that the rental of residential premises is an economic activity even if it is sporadic. See
judgement of Supreme Administrative Court of 17.09.1997, Il SA 1089/86, Economic Law
1998, no. 1; judgement of Supreme Court of 11.19.1996, 11l RN 4/96, OSNAP 1997, no. 10,
item. 160. A different position was expressed in a judgement of the Supreme Administrative
Court of 20.2.1996 Il SA 442/95, Economic Law 1996, no. 9, item. 35. In these judgments the
court did not consider renting residential premises as a business activity, treating it as taking
profits from things. Similarly Supreme Administrative Court of 25.10.1995, (Il SA 1059/94,
Court Calendar 1996, no. 2, item. 40) decided that renting rooms in a single-family house could
not be considered as running a business.

7 This distinction is also important due to the different tax consequences of renting premises
privately from renting premises as a part of business operations.
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lease or whether it constitutes an economic activity. The main problem here is therefore
to determine how to interpret the phrase stating that the tenancy is conducted in an
organized and continuous (large-scale) manner. Undoubtedly, the boundary between a
private lease and a lease held as part of a business is not clearly defined®. It is assumed
that the entity conducts business activity in the scope of rental of premises if: it establishes
cooperation with specialized companies, rents many premises, treats lease as a permanent
source of income and rents housing for a longer period of time®. All of the indicated
premises should, however, be assessable and subject to analysis in casu.

The only permanent indication that a natural person who rents premises does not rent
them as part of their business is the content of art. 5 a.e.l. According to the wording of art.
5 a.e.l. activities carried out by a natural person whose income due to these activities does
not exceed 50% of the minimum wage in any month and which has not carried out a
business in the last 60 months - is not an economic activity°.

An analysis of the concept of the landlord in the institutional lease of the premises
requires attention to one more issue. As it was indicated, an entrepreneur conducting
economic activity in the field of renting residential premises may enter into an institutional
lease agreement. It may also enter into a standard contract for the rental of a dwelling
(regulated by the provisions of a.p.t.r.). This rule, however, does not apply to
entrepreneurs of the so-called housing operators who rent residential premises with
standardized rent, which are part of the National Property Resource. According to art. 84
a.n.p.r., for the lease of residential premises with standardized rent, only the provisions of
the institutional lease agreement apply. Therefore, unlike other entrepreneurs running a
business in the area of renting premises, housing operators may only enter into an
institutional lease agreement??,

Similarly as in relation to the lessor, the law also introduces certain restrictions in
relation to the tenant. The tenant, in the institutional lease agreement, can only be a natural
person. There is no explicit limitation in the act with respect to the tenant, only to a natural
person. However, due to the fact that the object of the contract can only be a dwelling, this
conclusion seems to be justified. A legal person or an organizational unit does not have
housing needs, and therefore, the contracts it enters into will apply to premises that can be
classified as commercial premises. Therefore, a legal person will not use a dwelling,
unless it should be considered appropriate that some premises are, by their very nature,
used to meet housing needs. However, such a claim is difficult to agree with. It is
necessary to agree with the view'? that "what purpose specific premise serves is decided

8 Itis difficult to state clearly whether the actions of a natural person who, for example, rents one
apartment should be referred to as running a business or as a private renting activity. Such a
difficulty arises especially in a situation in which it uses the services of real estate agents for
renting a premise.

9 Individual interpretation of Head of the Tax Office of 15.07.2015. IBPB-2-2/4511-41/15/]G.

10 Salaries referred to in Act of 10.10.2002, on the minimum remuneration for work, Journal Laws
2017, item. 847 with amendments.

' This solution is criticized. Tenants of premises with standardized rent included in the National
Property Resource obtain less protection, in particular they are deprived of protection against
homelessness. See: KAMINSKI M., Assumptions of Act of National Property Resources, Real
Estates 2017, no. 9, p. 35.

12 MACZYNSKI A., Old and new institutions of Polish housing law, Quarterly of Private Law
2002, no. 1, p. 97.
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by the will of its owner, which may be expressed in the contract by which the owner gives
the use of the premises to another person.”

1.2. Subject of the institutional lease agreement

Only a dwelling may be considered as a subject of the institutional lease agreement.
Regulations of the a.p.t.r. do not define the concept of a dwelling. . According to art. 2 (1)
point 4 of the a.p.t.r., the term "premises" should be understood as a place serving the
needs of housing, as well as a place that is a studio serving the creator to conduct activities
in the field of culture and art. At the same time, the act does not consider "premises" to be
- a room intended for short-term stays of persons, in particular those in boarding houses,
burs, guesthouses, hotels, resorts or other buildings used for tourist or leisure purposes.

From the above definition, it can be inferred that due to the distinction between the
premises aimed at satisfying the housing needs and the premises constituting the artists'
studios, the latter can not be the subject of institutional lease®®. In addition, it should be
noted that the scope of the concept of premises excludes rooms intended for short-term
stay of people, in particular rooms located in boarding houses, burs, guesthouses, hotels,
resorts or in other buildings used for tourism or leisure. Indicated rooms as not covered
by the concept of premises, let alone premises that serve the needs of housing, also can
not be the subject of institutional lease. However, the phrase "in particular” used by the
legislator indicates that the catalog of exceptions contained in the provision is not closed.
It can therefore be assumed that the subject of the institutional lease of premises does not
include the premises made available to satisfy the housing needs related to temporary,
short-term stay.

Due to the lack of regulation defining the subject of lease contract as an independent
premises, it should be assumed that the subject of the contract may be the entire premises
as well as part of such premises, e.g. a room*.

1.3. Form of the contract

The institutional lease agreement as well as changes to this contract require a written
form, otherwise it will be invalid. An integral part of the contract is also an attachment,
which, however, must be made in the form of a notarial deed. This attachment is the
tenant's statement, in which the tenant submitted to the execution and obliged himself to
empty and release the premises used on the basis of the institutional lease agreement on
the date specified in the request to empty the premises submitted by the lessor. In this
statement, the lessee is also obliged to indicate that he has acknowledged that if it is
necessary to empty the premises and hand it over to the landlord, he is not entitled to social
housing or a temporary room.

13 A work room without paid access of third parties, as well as room intended for the purposes of
creating art and culture should not be considered as a workshop.

14 Similarly ZOLL F., Olczyk M., Pecyna M., Act on the protection of tenants' rights, the housing
stock of a commune and the amendment of the Civil Code. Commentary, Warsaw 2002, p. 46;
OLCZYK M., Is room a flat, Legal Newspaper, no. 149 of 19.11.2001.
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This notarial deed is a writ of execution. It allows (after the court has granted it the
enforcement clause®®) to carry out the execution of the obligation to empty the premises
and hand it over to the landlord?®. In this case, there is no need for the landlord to start an
action in order to empty the premises. In such proceedings, the court would analyse the
question of entitling the former tenant to social housing. In a situation in which the court
would grant such a right to a former tenant, he would have the right to occupy the premises
until the municipality would provide him with a social housing.

A facilitation for the lessor under the institutional lease is therefore that the declaration
in the form of a notarial deed which constitutes an annex to the contract:

1. first of all, it constitutes a writ of execution - and therefore, it is possible to pursue
the obligation of emptying the premises by a former tenant without having to
bring legal proceedings

2. secondly includes the tenant's statement that he knows that if it is necessary to
perform the obligation to empty the flat, he is not entitled to social housing or a
temporary room.

The indicated solution is one of the three main attributes of the institutional lease of
premises for entrepreneurs!’. However, due to the criticism of part of the regulation
enabling entrepreneur to instantly make former tenant homeless, it is to be repealed*®.

1.4. Security deposit

Entering into an institutional lease agreement may be conditioned upon the tenant
paying a security deposit to cover the receivables due to the institutional lease of the
owner's property on the day of vacating the premises and possible costs of enforcing the
obligation to empty the premises. The deposit may not exceed three times the monthly
rent for a given flat, calculated according to the rent rate in force on the date of the contract
for the institutional lease of the premises. Analysing this regulation, it is difficult to assess
unequivocally whether it is attractive for entrepreneurs dealing with renting premises. On

15 In proceedings for granting a notarial deed enforcement clause, the court does not determine the

validity of the lease contract as well as the existence of an obligation on which the debtor
submitted to execution. See resolution of the Supreme Court 7.03.2008, 111 CZP 155/07, OSNC
2009, no. 3, item. 42.
16 In asituation in which the landlord terminated a tenancy agreement and the tenant still occupies
the premises — with a normal rental agreement for a dwelling — the landlord must file an action
to the court for ordering eviction of the premises. Only the court deciding to order the emptying
of the premises is the basis for carrying out the execution aimed at compulsory removal of the
former tenant from the premises.
It aim is to minimize financial losses that the entrepreneur would incur e.g. in a situation in
which the rental was terminated due to the lack of paying the rent by the tenant. In court
proceedings, the court would grant the tenant the right to social housing. Up to the point of
receiving social housing, he would still live in the premises that were the subject of institutional
lease. If during this period he still would not pay the amounts corresponding to the rent, the
landlord would not be able to terminate the contract any more.
18 Currently, the parliament is working on the amendment to a.p.t.r. The subject of the draft
amendment act is the liquidation of the possibility of forcing someone into homelessness without
granting a social housing. Parliament V111 term of office, print no 2425.

17
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the one hand, it protects the interests of the entrepreneur more than the provision of a
security deposit in the ordinary rental of residential premises, where the deposit only
secures the payment of rent due to the landlord on the day of emptying the premises. On
the other hand, the amount of the security deposit when entering into the institutional lease
contract is lower than the amount of the security deposit when entering into the occasional
lease agreement. A security deposit when entering into the occasional lease agreement
may amount to six times the monthly rent for a given flat. It is not understandable why the
amount of the security deposit for the landlord who is an entrepreneur has been regulated
at such a low level.

2. RIGHTS AND OBLIGATIONS OF THE PARTIES TO THE
INSTITUTIONAL LEASE

The content of the institutional lease of the premises determines the basic rights and
obligations of the landlord and tenant arising from the essence of the rental agreement. As
it has been mentioned, the provisions of the Civil Code and, to a very limited extent,
provisions of the a.p.t.r. apply™®. In the basic scope the rights and obligations of the parties
of the institutional lease, are shaped by art. 659 of the Civil Code. According to art. 659
of the Civil Code "By a tenancy contract, a landlord commits to hand over a thing for a
tenant's use for a fixed or non-fixed term, and the tenant commits to pay the landlord an
agreed rent". The landlord's primary obligations are to give the tenant premises to use.
The tenant's main responsibility is to pay the rent.

The content of the landlord's obligation (giving premises to use) consists of:

1. Obligation to hand over the premises to the tenant in a condition fit for the agreed
use,

2. Obligation to maintain the premises in a condition suitable for the agreed use (It
should be noted, however, that the provisions regulating who are obliged to bear
the costs of repair and maintenance of the premises are iuris dispositivi. The
parties can therefore establish mutual obligations for the maintenance of the
premises, expenditures on premises and settlements in this respect).

3. The obligation to ensure the peaceful use of the premises by the tenant.

The correlations of the landlord's duties are the tenant's rights:

19 Art. 10 a.p.t.r. — according to which, in the event of a breakdown causing damage or directly
threatening the occurrence of damage, the tenant is obliged to immediately make the premises
available with a view of its removal. If the tenant is absent or refuses to make the premises
available, the owner has the right to enter the premises in the presence of a Police officer or
municipal (city) guard, and when it requires help from the fire brigade — also with its
participation. At the same time, if the opening of the premises took place in the absence of the
tenant or the adult person permanently residing with him, the owner is obliged to secure the
premises and items located there until the tenant arrives; a protocol is made out of these
activities. In addition, after determining the date, the tenant should also provide the landlord
with an opportunity to: perform periodic, and in particularly justified cases, ad hoc review,
condition and technical equipment of the premises and determine the scope of necessary works
and their implementation as well as substitute work for the tenant.
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1.  The right to demand the delivery of a property taken under a tenancy,

The right to use the goods given to him by the landlord,

3. The right to demand a reduction in rent and termination of the lease, if the item
(premises) is not in a condition suitable for the agreed use (e.g. if the premises
have defects that limit its usefulness to the agreed use, the tenant may demand a
reduction of rent for the duration of the defect. The tenant can also terminate the
lease in a situation where the premises had defects at the time of entering a
contract or these defects were created later and the landlord has not removed
these defects or if these defects can not be removed).

N

The tenant also has responsibilities related to the use of the premises. These duties
include:

The obligation to use the premises in a way that suits its properties and purpose,
The obligation of custody over the premises,

Compliance with the rules of domestic order,

The obligation of custody over the building in which the premises are located.

hPOONE

All the above-mentioned rights and obligations result from the regulation of the Civil
Code. Under the institutional lease agreement, they are not modified and supplemented by
the provisions of the a.p.t.r., which largely protects the interests of the tenant.

An important factor for the attractiveness of the institutional lease of premises is the
fact that the tenant's obligation to pay the rent is not subject to the regulations of the a.p.t.r.
Therefore, the restrictions towards the possibility of increasing the rent do not apply in the
institutional lease agreement. These limitations in the ordinary rental contract for a
dwelling (subject to the provisions of the a.p.t.r.) concern both the date of alteration of the
rent?, the frequency of alteration of the rent?:, the possible increase in rent?, and the
possibility to challenge the increase in rent in court proceedings®.

With regard to the institutional lease agreement, the indicated restrictions will not
apply. According to art. 19h a.p.t.r., the landlord may increase the rent in accordance with
the conditions specified in the institutional lease agreement. Therefore, the parties can
determine the rules for increasing rent in the contract. If the contract does not clearly
specify the rules for increasing the rent, then in this case it will apply art. 685 of the Civil
Code. According to art. 685 of the Civil Code. "The landlord may increase the rent by

20 The landlord may terminate the current rent by the end of the calendar month at the latest, with
a 3-month notice period, unless a longer period is reserved in the contract. For the notice of
termination written form is required otherwise it is invalid.

2L Increasing the rent or other charges for using the premises, with the exception of fees
independent of the owner, can not be made more frequently than every 6 months. This period
runs from the date on which the increase came into force.

22 The amount of the increase — in principle, is limited — an increase leading to the exceeding of

the annual rent by 3% of the replacement value of the premises or referring to the rent exceeding

this level may take place in justified cases.

Within 2 months of “the date of the alteration” of the rent, the tenant may challenge the increase

by filing a lawsuit to determine that the increase is unjustified or justified, but in with a different

amount.

23
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terminating the current rent with at least one month's notice, at the end of a calendar
month".

Undoubtedly, the rules regarding the possibility of increasing the rent for a dwelling
in an institutional lease agreement constitute an attractive solution that can be an incentive
for entrepreneurs running a business in the field of renting premises. It should be noted,
however, that such rules will not apply to all entrepreneurs dealing with the renting
premises. Separate rules apply when the premises belonging to National Property
Resource are the subject of the lease. The maximum amount of rent is specified in the
regulation of the Council of Ministers. It was also assumed that if the landlord sets the
rent in the amount exceeding the rent specified in the regulation, by law - the amount of
rent will correspond to the amount determined in the regulation?,

3. DISSOLUTION OF THE INSTITUTIONAL LEASE

The institutional lease of the premises is a fixed-term contract. The basic method of
ending this contract is therefore the passage of time for which it was concluded. The
legislator also provided different type of termination of this legal relationship, clearly
indicating that the art. 11 (2-3) points 1-3 and art. 13 a.p.t.r. applies to it. When analysing
the ways to terminate an institutional lease agreement, several options can be
distinguished.

First of all, as it was indicated, due to the fact that it is a contract concluded for a
definite period, it expires after the time for which it was concluded. There are also no
obstacles to the contract being terminated at any time by agreement of the parties.

Secondly, it is possible that the contract will be terminated. It is then terminated after
the end of the notice period. The possibility of terminating the institutional lease by the
tenant can be derived from the provisions of the Civil Code. Therefore, there are no
obstacles to making a reservation in the contract that the tenant will be able to terminate
the lease for certain reasons (art. 673 § 3 c.c.). Additionally, pursuant to art. 664 § 2 c.c.
as well as art. 682 c.c., the tenant can terminate the contract with immediate effect due to
the defects of the rented premises.

The possibility of terminating the contract by the landlord is shaped differently. The
landlord may terminate the contract in cases specified in the contract (art. 673 § 3 c.c.).
The landlord can also terminate the institutional lease of the premises for reasons specified
in the a.p.t.r.

According to art. 11 (2) (1-3) of the a.p.t.r., no later than one month ahead, at the end
of a calendar month, the owner may terminate the tenant's occasional lease if the tenant:

1. Despite a written warning, he continues to use the premises in a manner that is
contrary to the contract or contrary to his purpose or neglects his duties, allows
damage, destroys devices intended for shared use by the residents or goes grossly
or persistently against the domestic order, making the use of other premises
burdensome, or

2. If the premises' tenant defaults in rent payment or other charges for using the
premises for at least three full payment periods despite being notified in writing

24 The regulation of the Council of Ministers specifying the amount of standardized rent has not
yet been issued.
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about the intention to terminate the legal relationship and appointment of an
additional, monthly deadline for payment of overdue and current amounts due,
or

3. He has rented, sublet or handed over for free use of the property or part thereof
without the owner's written consent.
Itis important for entrepreneurs in this case that the possibility of terminating the
lease agreement has not been limited only to the cases specified in the a.p.t.r.

The third way to terminate the occasional lease is to terminate the institutional lease
by the court. The possibility of terminating the contract by the court results from the
application of art. 13 points 1 a.p.t.r. According to this provision, if the tenant goes grossly
or persistently against the domestic order, making it cumbersome to use other premises in
the building, another tenant or the owner of another apartment in this building may bring
an action to the court to terminate the legal relationship entitling to use the premises and
ordering its emptying. At the same time, the roommate may bring an action to order the
court to evict the spouse, divorced spouse or other roommate of the same apartment, in
case of grossly reprehensible behaviour that prevents joint living.

CONCLUSION

Introduced into the Polish law new type of lease for residential premises - an
institutional lease - is dedicated to entities professionally involved in renting premises. In
the legislator's intention, the provisions of the institutional lease agreement were supposed
to play a special role. They were supposed to balance the interests of the parties to the
contract, but also to strengthen the position of the lessor. Strengthening the position of the
landlord was supposed to incentivised investors to conduct business in the field of renting
residential premises. The incentive consists, among other things, in the introduction of
institutions that prevent financial losses of entrepreneurs dealing with renting residential
premises. Most attractive part of this contract — from the entrepreneur point of view — is
the limited application a.p.t.r. towards it unlike typical lease agreement for a dwelling. To
be precise, it is a matter of not applying to the institutional lease: provisions limiting the
possibility of increasing rent; provisions on termination of the contract and provisions on
the right of the tenant to the social housing and temporary room.

However, as has already been pointed out in this article, work is currently underway
on the amendment of the regulations of the institutional lease. In accordance with the
amendment, the provisions on the tenant's entitlement to a social housing and a temporary
room included in the a.p.t.r. will also apply to the institutional lease agreement. The
regulations on the maximum amount of the security deposit also can be seen as less
attractive part of the institutional lease agreement. More over, the provisions of the
institutional lease agreement included in a.p.t.r. are not applicable to all entrepreneurs
engaged in the business of renting premises. Entrepreneurs renting premises from
buildings located in the National Property Resource, are subject to separate regulations
both regarding the rules for determining and increasing rent as well as termination of the
contract.

Nonetheless, in spite of upcoming changes to the regulations on the institutional lease
of premises, this contract seems to be attractive for entrepreneurs dealing with renting
premises.
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The range of conversion capacity of a European company (se) with its
registered office in poland in the perspective of financing the
operations of partnerships or companies in general

Abstract

This study concerns the issue of the conversion capacity of a European company (SE) with
its registered office in Poland. It addresses the notion of conversion capacity, its types
(active and passive), and the scope of such a capacity, seen both in generally and in terms
of an SE with its registered office in Poland in the perspective of financing the operations
of partnerships or companies in general. Depending, in particular, on whether an SE is
being converted into a commercial partnership or company operating under national —
Polish — commercial law, or the other way round — a commercial partnership or company
operating under national commercial law in Poland is being converted into an SE, the
conversion can, to varying degrees, impact on the scope of the financing opportunities of
the partnership or company (its operations), which relates to the financing of commercial
partnerships or companies in general.

Key words: European company (SE), conversion capacity, financing of commercial-
company operations.

JEL Classification: K22

INTRODUCTION

The goal of this article is to present the issues concerning the conversion capacity of a
European company (SE) with its registered office in Poland, and make an attempt to
resolve any existing legal issues (or “problem issues”) in the perspective of the financing
of company operations in general, including companies operating in other European
countries such as France (about these companies see Cozian, Viandier. Deboissy, 2001,
Le Canu, 2003), Germany (regarding these companies, see Schmidt, 2002; Hopt, Merkt,
Baumbach, 2006), Switzerland (about these companies see Meier-Hayoz, Forstmoser,
1993; Honsell, Vogt, Watter, 2012), or Italy (regarding these companies, see Auletta,
Salanitro, 2001, Cendon, 2009), etc. This issue has not attracted much attention thus far
and has not been addressed in detail in the literature.
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The analysis of the provisions of the commonly applicable law in this respect, on the
most part carried out with the use of the dogmatic method, allows the putting forward of
a thesis that, in addition to the capacity of converting an SE with its registered office in
Poland (into a joint-stock company) and of the reverse conversion, in accordance with the
provisions of Art. 66, and Art. 2, and Art. 37 of the Council Regulation (EC) No
2157/2001 of 8 October 2001 on the Statute of European Company, hereinafter; CRSE
2157/2001) respectively, the following is possible, in view of the fact that the provisions
of the Polish Act of 15 September 2000 — Code of Commercial Partnerships and
Companies, hereinafter: PCCPC) concerning the conversion of a joint-stock company (as
the provisions of an EU Member State law concerning joint-stock companies formed in
accordance with the law of the Member State in which the SE has its registered office)
apply to matters governed only partially by CRSE 2157/2001, the list of such conversions
includes in principle all commercial companies governed by Polish law (as national law),
as well as, in the field of the so-called “passive capacity”, civil-law partnerships (see Art.
9(1)(c)(ii) of the CRSE 2157/2001).

Depending on the configuration of the conversion, i.e. whether it is a conversion of an
SE into a commercial partnership or into a company (under the so-called active-
conversion capacity of the SE) or a conversion of any of these companies into an SE (under
the so-called passive-conversion capacity of the SE — see comments below), the scope of
financing the opportunities of the company established on the basis of the conversion (the
company after the conversion), including the SE, can be affected differently by a specific
conversion. A specific conversion in the case of the first of the above groups of
conversions can therefore lead to a slight narrowing or preservation (in the case of a
conversion into a company operating under national — Polish — law) or a significant
narrowing (as a rule in the case of conversion into a commercial partnership operating
under national — Polish — law, with the exception of the special situation of a limited joint-
stock partnership) of the opportunity for financing, either as a consequence of the
conversions from the second group, in general to extend this opportunity (as a rule in the
case of the conversion of commercial partnerships operating under national — Polish — law
into an SE, taking into account the specific case of a limited joint-stock partnership) or in
a certain field to slightly extend or preserve it (in the case of conversion of a company
operating under national — Polish — law into an SE).

1. THE NOTION AND TYPES OF CONVERSION CAPACITY AS
ELEMENTS IN THE TRANSFORMATIONAL CAPACITY IN
GENERAL

In a possible broad sense the term ,,transformation” (of legal entities, subjects of law)
includes at least merger, division and conversion (see Koziet, 2016: 1901-1963). Each of
these legal transformations comes into effect as a consequence of the performance legal
actions that constitute the transformation procedure providing for in the law individually
in relation to each legal entity. Therefore, each of these transformations can be treated as
a form of complex (as mentioned above — from a number of elements constituting factual
and legal activities) legal action.

The capacity (ability) to transform in this sense (i.e. the so-called transformational
capacity) of a legal entity means in this context the legal possibility of transforming —
merger, division or conversion, as well as making up the transformational procedures
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activities (see Koziet, 2016: 1903, 1933-1934, 1952-1954; Kidyba, 2016: 526-527, 550-
552, 562-564). Therefore, it can be considered as an emanation (element, part, form) of
the general legal capacity of each civil law entity, including SE, to which this study
applies.

It seems that in the case of transformational capacity in general as well as in the case
of a specific conversion capacity, one can distinguish essentially its two forms (types), i.e.
active-transformation capacity (ability) and passive-transformation capacity (ability). As
part of the proposed meaning (conceptual) convention, the active-transformation capacity
of a legal entity can be defined in a classical way as the ability of this entity to transform
into another legal entity, and passive-transformation capacity — can be defined as the
ability of the subject of law to be the result (effect) of the transformation of another (other)
subject (s) of law (which may transform into this entity of law). In turn, the active-
conversion capacity (ability) of a legal entity can be defined as the ability of this entity to
be converted into another legal entity, while passive-conversion capacity — defined as the
ability of a subject of law to be the result of the conversion of another (other) subject (s)
of law (which may be a subject to conversion into a legal entity). In the area (field) of
recognizing of the transformation capacity of legal entities as an emanation (element, part,
form) of the general legal capacity of each civil law entity, it is possible to propose
appropriate treating these two different forms (types) of transformation ability (as well as,
respectively conversion capacity) as a legal, transformational and conversion capacity (in
the case of so-called active transformation and conversion capacity), and also as a legal
capacity to be an effect, result of transformation (in the case of the so-called passive
transformation and conversion capacity). At the same time, one should notice the
differences between the understood in the proposed way and understood in the
conventional meaning (typical, standard) legal capacity and capacity to legal actions.

2. THE CONVERSION CAPACITY OF AN SE WITH ITS REGISTERED
OFFICE IN POLAND

European company (SE) with its registered office in the territory of the Republic of
Poland is a civil law entity (subject of civil law) — a legal person (Art. 33 of Polish Act of
23 April 1964 — Civile Code), a form of a joint-stock company that is a supranational form
of doing business, in which there is a so-called a cross-border element (expressed in the
fact that it is made up of at least two legal entities from different EU Member States — see
more: Oplustil, 2016: 2006-2040).

In the SE regulations (based in the territory of the Republic of Poland), including
CRSE 2157/2001 (and not in Polish Act of 4 March 2005 on the European Economic
Interest Grouping and the European Company, hereinafter: PAEEIGSE), only two
possibilities of the conversion with the participation of SE are explicitly provided, i.e.:

1. conversion of the SE into a joint-stock company governed by the law of a

Member State in which the SE has its registered office (in the case under
consideration - Polish law — PCCPC — Art. 66 of the CRSE 2157/2001), which is
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the expression (it is one of the elements) of the so-called SE active-conversion
capacity (to be converted into a different legal entity)?;

2. conversion of a joint-stock company governed by the law of a Member State in
which the SE has its registered office (in the case under analysis — Polish law —
PCCPC) into an SE (Art. 2 and 37 of the CRSE 2157/2001), which is the
expression (it is one of the elements) of the so-called SE passive-conversion
capacity (to be a result, the effect of conversion of another legal entity)2.

In matters not regulated in CRSE 2157/2001 (or where they are only partially regulated
in it) to the extent left outside this regulation, the provisions of the PAEEIGSE (see Art.
9(1)(c)(i) of the CRSE 2157/2001), as well as provisions on joint-stock company included
in the PCCPC (see Art. 9(1)(c)(ii) of the CRSE 2157/2001) are applicable to an SE with
its registered office in Poland. This applies to both regulations related to the creation and
operation of this company, as well as regulations in the area of legally permissive
transformation processes with joint-stock company (merger, division and conversion),
including conversions with the participation of this company (i.e. conversions of a joint-
stock company, and also conversions into a joint-stock company). The provisions of the
PAEEIGSE do not apply to the conversions of the SE other than those mentioned above
(provided for in the CRSE 2157/2001). This is not a complete regulation. While the
PCCPC regulates in detail the conversion of a Polish joint-stock company. Therefore, one
may consider whether SE may be a subject to other conversions provided for a joint-stock
company under Polish law.

This applies to determining whether the SE has the capacity to be converted (including
both active and passive) in the area in which it has a joint-stock company of Polish law
(or similar area), and also whether the provisions on a joint-stock company regarding its
conversion, within the framework provided for in Art. 9(1)(c)(ii) of the CRSE 2157/2001
rule of the application of regulations, may be applied to the SE, and also — if the position
is accepted that they can be applied to the SE — whether they will be used directly, with
modifications or not at all.

The analysis of the provisions of the CRSE 2157/2001 leads to the conclusion that
issues concerning the conversion of the SE are not unregulated matter (unregulated issues)
in the CRSE 2157/2001 in the meaning of Art. 9(1)(c)(ii) of the CRSE 2157/2001. The
provisions of Art. 66, as well as Art. 2 and Art. 37 of the CRSE 2157/2001, which provide
respectively (appropriate) for the possibility of the SE’s conversion into a joint-stock
company and the possibility of reverse conversion, refer to this conversion. It seems,
however, that these provisions can not be regarded as exhaustive (full) regulation of the
matter of SE’ conversion.

Listed as the first, the provision of Art. 66 of the CRSE 2157/2001 was included in
Title V. “Termination, liquidation, insolvency and suspension of payments” of this
regulation, and therefore in the part concerning the cessation of the SE legal existence,

1 The transfer of SE’s registered office to another EU Member State — which is not connected
with the change of the legal form of the partnership or company — should not be considered as
a strict conversion.

2 The so-called cross-border transfer of the registered office of a Polish partnership or company
to another EU Member State (see e.g. the judgment of the CJEU of 25 October 2017 in famous
case Polbud-Wykonawstwo Sp. z 0.0.) can be regarded as a special form of conversion of
domestic partnerships or companies, (but) not SE.
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although it provides that the conversion does not lead to the dissolution of the company
(Art. 66 (2) CRSE 2157/2001). It does not specify the principle of the conversion, which
expresses the legal structure, and therefore the concept of the conversion, a detailed
conversion procedure (only some elements were pointed out), as well as the legal
consequences of this transformation.

Next, in turn, Art. 37 CRSE 2157/2001 was inserted in Title 11. Establishment of SE,
Section 5 Conversion of an existing joint-stock company into an SE, and therefore in the
part related to the creation of SE, and refers to the general Art. 2 (4) CRSE 2157/2001 in
Title I. General provisions. The provision of Art. 2 and Art. 37 CRSE 2157/2001, as in
Art. 66 CRSE 2157/2001 does not specify the principle of the conversion, which expresses
the legal structure, and therefore the concept of the conversion, a detailed conversion
procedure (only some of its elements are indicated), as well as the legal consequences of
this transformation. The CRSE 2157/2001 does not provide for a separate Title for the
conversion or jointly (collective) SE transformation processes (merger, division and
conversion), which exhaustively (complete) as, for example, in Title IV PCCPC “The
merger, division and conversion of partnerships and companies” addressed this issue. This
may be justified by the basic concept of creating an SE in the transformation mode (i.e.
by merging, establishing a capital group or conversion an existing joint stock company),
and not in the original (primary) way (by establishing a company). However, this does not
modify the above statement that the regulation on the SE (CRSE 2157/2001) lacks an
exhaustive (complete) regulation of conversion’s matter. Therefore, bearing in mind the
existing regulations of Art. 66, 2 and 37 of the CRSE 2157/2001, it should be assumed
that the issues of conversion are only partially settled matter (matters only partially
regulated) within the meaning of Art. 9(1)(c)(ii) of the CRSE 2157/2001, which justifies,
due to the above-mentioned scope of regulation of the PAEEIGSE and PCCPC,
application — in the area of SE’s conversion — of legal provisions of the Member States
that would apply to joint-stock companies established in accordance with the law of the
Member State in which the SE has its registered office, i.e., in the analyzed case — the
provisions of the PCCPC on a joint-stock company (about its conversions, i.e. included in
Art. 551 and n. of the PCCPC, both in terms of active and passive conversion capacity).

As a consequence, it seems that, taking into account the nature and legal character of
the SE, including in particular existing in its structure of the so-called a cross-border
element (which means the creation by at least two legal entities from various EU Member
States), as well as capital — based on the model of a joint-stock company — its legal nature
as a legal entity, can be adopted:

1. the legal admissibility of converting of an SE into any of the commercial
partnerships or companies of Polish law (i.e. a general partnership, partnership,
limited partnership, limited joint-stock partnership, limited liability company and
joint-stock company — the so-called active-conversion capacity, in view of the
fact (therefore) that in accordance with Art. 551 of the PCCPC joint-stock
company may be converted into any other commercial partnership or company)
as well

2. the possibility of converting each of the above-mentioned commercial
partnership or company of Polish law (and, as you might think, partners in a
Polish civil law partnership) into an SE (so-called passive-conversion capacity —
due to the fact that pursuant to Art. 551 and n. of the PCCPC, each commercial
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partnership or company and partners of a civil law partnership may be converted
into a joint-stock company).

The provision of Art. 9(1)(c)(ii) of the CRSE 2157/2001 does not determine whether
the provisions on conversions of a joint stock company, i.e. Art. 551 and n. PCCPC should
be applied to SE directly or adequately. Therefore, it should be assumed that, taking into
account the above-mentioned difference in the nature and legal character of the SE
(including in particular the existence in its structure of the so-called cross-border element)
and the resulting differences, it must be stated that these provisions can be used almost
directly, possibly with minor modifications resulting from this.

3. THE SCOPE OF THE CONVERSION CAPACITY OF A EUROPEAN
COMPANY (SE) WITH ITS REGISTERED OFFICE IN POLAND AND
THE SPECTRUM OF FINANCING POSSIBILITIES OF THE
PARTNERSHIPS’ OR COMPANIES’ OPERATION (ACTIVITIES) IN
GENERAL

The basic sources and at the same time forms of entrepreneurs’ financing (among
which the leading group are partnerships and companies, in this SE) under the so-called
own sources are most often reinvested profit, issue of shares (stocks), securitization of
assets, subsidies, so-called mezzanine finance and venture capital, while within the so-
called foreign sources — credits, loans, bonds, leasing and franchises (see in particular:
Stacharska-Targosz, 2005, Karpus, 2006, Bednarz, Gostomski, 2008: 24 i n., Duliniec,
2011, Koziet, 2017: 471-472). Leaving aside the detailed description of individual sources
of partnerships’ or companies’ financing, as entrepreneurs, which go beyond the scope of
this study, it should be stated that conversions with the participation of the SE (both in the
area of active and passive conversion capacity) may affect the spectrum of financing
possibilities of this partnership or company (as well as companies in general), in the extent
to which the existence and scope of positive conditions for using a particular form of
financing are associated with a specific form of a partnership or company converted from
the SE or a partnership (or company) converted into an SE. Some sources (and at the same
time forms) of commercial partnerships’ or companies’ financing can only be applied in
companies, including only SE, or a joint-stock company under national Polish law (issue
of shares, securitization of assets, mezzanine finance), whereas others — in all commercial
partnerships or companies, regardless of their legal form. In some legal forms of
commercial partnerships and companies, due to their structural features, using of specific
sources of financing may be easier or more effective than in other, which an example is
using of venture-capital as a form of financing in individual legal forms of commercial
partnerships or companies, including SE (see Koziet, 2017: 473-478), especially in
companies, and moreover in limited partnership and limited joint-stock partnership (which
of course, does not exclude its use in other commercial companies or partnerships).
Therefore conversions with the participation of the SE may generally lead to preservation
(maintenance), increasing (enlarging) or reducing (limiting) the scope of the possibility of
using particular forms of financing partnerships or companies as entrepreneurs in general.

In connection with the above, consideration of the impact of the conversion with
the participation of the SE on the scope of financing possibilities of partnerships and
companies in general, from the SE’s business activity perspective should be made, taking
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into account the general construction qualities of individual commercial partnerships and
companies referring above all to the issue of how the partnership or company is managed
(managing the partnership’s or company’s affairs and partnership’s or company’s
representation), which affects the way, including the efficiency and effectiveness of its
operation, as well as the participants’ liability (responsibility) for company liabilities
(obligations), separately for each of the admissible (permitted) areas of conversion,
delimited by the extent of SE’s active and passive conversion capacity, i.e.:

1. conversion of the SE into any of the commercial partnerships or companies under
Polish law (i.e. a general partnership, professional partnership, limited
partnership, limited joint-stock partnership, limited liability company and limited
joint-stock company — designated by the scope of the so-called active-conversion
capacity), as well as

2. conversion of each of the above commercial partnerships or companies under
Polish law (and, as you may think, partners in a civil partnership) into an SE
(designated by the scope of so-called passive-conversion capacity).

Reg. 1. Making a conversion within the first of the mentioned scope of conversion
capacity — in the case of conversion into a commercial partnership — is connected, in
principle, to a significant reduction (narrowing) of the financing possibilities of the
partnership (or company) to the methods provided for commercial partnerships. It is also
combined (with the exception of the limited joint-stock partnership — in the area in which
its operation is based on the rules adopted in a joint-stock company) to a significant
simplification of the partnership’s operations, including projects requiring financing, as
well as the liability of the participants for the obligations of these partnerships (excluding,
first of all, the stockholder status in a limited joint-stock partnership). In this area, the
greatest opportunities should be seen in the conversion into a limited partnership and
limited joint-stock partnership, due to the essentially passive nature of participation
respectively — of a limited partner or stockholder, in particular as a potential investor
(including a venture-capital investor), as well as preservation (maintaining) the possibility
of using a limited joint-stock partnership with share (stocks) issue, asset securitization, or
mezzanine finance. On the other hand, consideration should also be given to the general
conditions arising from the legal structure of a limited joint-stock partnership, which due
to legal status, including the general partner’s rights as active partners, may be more useful
in the area of family-friendly projects, as well as can provide (by general partners
controlling) protection against the so-called hostile takeover of the partnership, which is
not guaranteed by any of the other legal forms of commercial partnerships or companies.

In turn, a conversion into a limited liability company is combined, in principle, to a
slight reduction (narrowing) of the company’s financing possibilities, among others due
to the lack of opportunities — related to the subscription of shares — methods of obtaining
financing. On the other hand, this conversion allows to simplify the rules of operation of
the company, including the implementation of investment projects requiring financing,
which — in the case of a limited liability company as the basic, simplest form of a capital
company, among others in Poland — are not as formalized as in the case of a joint stock
company, and preservation the principle of irresponsibility of shareholders for the
company’s obligations. The conversion of an SE into a joint-stock company leads in
principle to maintaining the area of financing possibilities of the company, as well as the
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degree of formalization of the company’s operation (with the restriction of excluding the
possibility of adopting a monistic management system) including projects requiring
financing and also the principle of irresponsibility of stockholders for the company’s
obligations.

Reg. 2. Making a conversion within the second of the mentioned, scope of conversion
capacity, in the case of the conversion of a partnership into an SE, otherwise than in the
conversion within the first of the conversional capacity ranges, is connected to a
significant increase (extension) of the financing possibilities of the company in relation to
the methods provided in commercial partnerships. This involves (with the exception of a
limited joint-stock partnership to the extent that its operation is similar to a joint-stock
company’s operation) a significant increase of the formalization of the company’s
operation, including projects requiring financing, and exclusion of the liability of
participants for the SE’s obligations (with the exception of a stockholder in a limited joint-
stock partnership, in which case the principle of non-liability this responsibility is
maintained). In this area, the smallest differences in the scope of financing opportunities
concern the case of conversion into a limited joint-stock partnership, due to the essentially
passive nature of the participation (membership) of respectively — a stockholder or limited
partner, as a potential investor (including a venture-capital investor) as well as the
potential possibility of use in a limited joint-stock partnership of such forms of financing
as share (stock) issuance, asset securitization or mezzanine finance. On the other hand,
considering the general conditions resulting from the legal structure of a given partnership
or company, including a limited joint-stock partnership, this means excluding the
possibility of forming a converted company (SE) as a limited joint-stock partnership,
which is a convenient form of implementation of family projects, providing additionally
protection against the so-called hostile takeover.

In turn, the conversion from a limited liability company into an SE is connected, in
principle, with a slight increase in the financing possibilities of the company, due to the
possibility of financing related to the issue of shares (stocks). The conversion from a
limited liability company into an SE, at the same time, means the resignation (giving up)
from the simplified (in relation to the joint-stock company of the national, Polish law and
SE) rules for the operation of a capital company, which is reflected in the degree of the
formalization of implementing of investment projects requiring financing, while
preservation (maintaining) the principle of irresponsibility of shareholders for the
company’s obligations. The conversion of a joint-stock company into an SE leads, as a
rule, similarly to the conversion of SE into a joint-stock company, for preservation
(maintaining) the area of financing possibilities of the company, as well as the scope of
the formalization of the company’s operation (including operations requiring financing)
and the principle of irresponsibility of stockholders for the company’s obligations.

As mentioned above, the modification of the scope of the partnership’s or company’s
financing possibilities related to the conversion of the SE or the conversion into an SE
(including its maintenance, increase or decrease) is connected with the issue of possible
liability of the participants for the liabilities of the converted partnership or company
benefiting from financing, in particular from finance — related such as venture-capital —
with an increased risk of failure. In this respect, it should be stated, first of all, that, as a
rule, limited liability or lack of liability of the partnership’s or company’s participant for
the partnership’s or company’s liabilities is a factor (element) conducive to the
implementation of each form of financing. This applies in particular to the status of limited
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partner, shareholder of the limited liability company (LLC) as well as stockholder (see
more Koziet, 2017: 472-473, 475-477).

CONCLUSION

First, apart from the possibilities of the conversion with the participation of the SE (the
conversion of the SE into a joint-stock company operating under national — Polish — law,
as well as the reverse conversion), the scope of these transformations includes in principle
all commercial companies operating under national — Polish — law, and also in the sphere
of the so-called passive conversion capability (i.e. the ability to be established as a result
of conversion) of a civil-law partnership (operating under national — Polish — law). The
issues concerning conversion are only partially regulated (partially regulated matters)
within the meaning of Art. 9(1)(c)(ii) of the CRSE 2157/2001, which justifies the
application of the provisions of the PCCPC concerning joint-stock companies (including
its conversion, i.e. the provisions of Art. 551 and n. of the PCCPC in terms of both active
and passive conversion capacity) with regard to the conversion of an SE with its registered
office in Poland.

Second, depending on the configuration of the conversion, i.e. whether it is a
conversion of the SE into a commercial partnership or into a company (under the so-called
active-conversion capacity of the SE), or whether it is a conversion of any of these
companies into an SE (under the so-called passive-conversion capacity of the SE), the
scope of the financing opportunities for the company established on the basis of a
conversion (the company after the conversion), including the SE, can be affected
differently by a specific type of conversion.

Third, in the case of the first group of conversions mentioned above, the transformation
leads to a slight narrowing or preservation (in the case of a conversion into a company
operating under national — Polish — law) or narrowing (in the case of a conversion into a
commercial partnership operating under national — Polish — law, except in the case of a
limited joint-stock partnership) of the scope of financing opportunities.

Fourth, in the case of the second group of conversions mentioned above, the
transformation leads to an extension to the scope of financing opportunities (as a rule, in
the case of the conversion of a commercial partnership operating under national — Polish
—law into an SE, taking into account the specific case of a limited joint-stock partnership)
or its slight extension or preservation (in the case of the conversion of a company operating
under national — Polish — law into an SE).

Fifth, when assessing the impact of the extent of an SE’s conversion capacity on the
scope of its financing opportunities with regard to its activities in general, attention should
also be paid, in addition to the above, to the general merits connected with the structures
of the various types of commercial companies relating primarily to the way in which the
company is managed (the conduct of its affairs and its representation), which, by reason
of their greater or lesser formalisation, influence the way in which they operate, including
the ease, efficiency and effectiveness of their operation, and the question of the
participants’ responsibility for the companies’ obligations, as well as the individual
preferences and needs of the company in question.

Sixth, the statements included in this study and conclusions concerning the scope of
the conversion capacity, as well as its impact on the scope of the available financing
opportunities for funding the partnership’s or company’s operations in general, should
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also be referred to the conversion capacity of other commercial partnerships and
companies, including those with their registered offices in Poland.

Seventh, the statements included in this study and the conclusions concerning the
scope of the conversion capacity, as well as its impact on the scope of the available
financing opportunities for funding the partnership’s or company’s operations in general,
should also be referred to other transformational processes, other than a conversion with
regard to commercial partnerships and companies (i.e. the mergers and divisions of the
said companies), including those with their registered offices in Poland.

Eighth, the conversions available depending on the scope of transformation capacity,
including the conversion capacity, conversions, as well as other legally permissible
transformations of commercial partnerships or companies (including in particular mergers
and divisions), due to the principle of the continuation or the universal succession of rights
and obligations of these partnerships or companies, respectively, can be a useful,
convenient, legal instrument to change (modify) the concept (strategy) of financing the
operations of partnerships and companies in general.

Ninth, the statements included in this study and the conclusions concerning the scope
of the conversion capacity (and, more broadly, the transformation capacity), as well as its
impact on the scope of the available financing opportunities for funding the partnership’s
or company’s operations in general, can be likened to the transformation of partnerships
and companies operating in other EU Member States, including SE’s with their registered
offices in those countries, due to the fact that Art. 9(1)(c)(ii) of the CRSE 2157/2001
regulates the applicable laws of the Member States concerning joint-stock companies.

Tenth, the statements included in this study and conclusions concerning the scope of
conversion capacity, as well as its impact on the scope of the available financing
opportunities for funding partnerships’ or companies’ operations in general, lead to the
universal (general) conclusion that the less complex the partnership or company type
(including commercial companies) is selected as the target (final) result of the conversion
or a broader transformation (the company after the conversion, the company after the
transformation), the less is the potential scope for financing its operations following a
conversion or broader transformation (i.e. following its completion), and therefore, in a
somewhat reverse manner, the more complicated and formalised the type of partnership
or company (including commercial companies) is selected as the target (final) result of the
conversion or a broader transformation (the company after the conversion, the company
after the transformation), the greater the potential scope for financing its operations
following the conversion (or broader transformation).

Eleventh, the statements included in this study and conclusions concerning the scope
of the conversion capacity, as well as its impact in terms of the financing opportunities for
funding partnership’s or companies’ operations in general, lead to the universal (general)
conclusion that the lower the liability for the partnership’s or company’s obligations
(including the liability of a member of a commercial company — e.g. the limited liability
of the partner in a limited partnership, or no liability at all — e.g. a shareholder in a limited-
liability company) in the partnership or company that is the target (final) result of the
conversion (the company after the conversion), the greater the potential scope for
financing its operations.
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Liability for Property Tax Avoidance Civil and Criminal Law
Aspects

Abstract

Tax payments are the foundation of state financial system. In a socially responsible state
that takes care of its residents’ welfare by offering social guarantees, tax payments are
vital. This is the way how financial resources that are later distributed for the benefits of
the society are obtained. The property tax is the tax that continues to stir discussions about
the necessity of its payment. There is an opinion that the tax on your own property should
not be paid as it is unfair. The key reason behind this claim pertains to absolute aspects
of property rights. It is presumed that property rights do not include the duty of tax
payment, because the owner has spent own financial resources to acquire real estate
property, maintains it, ensures its preservation, which is why the owner does not have the
duty to make additional (tax) payments.

This research focuses on issues that relate to legal aspects of the property tax, including,
its recovery within the perspective of the civil procedure order and criminal liability for
its avoidance when selecting a simplified type of a criminal procedure that is relevant to
specific circumstances.

Key words: property tax, tax recovery, criminal liability for tax avoidance, simplified
criminal procedure

JEL Classification: K420

INTRODUCTION

The paper aim is to research legal aspects of property tax payments when analyzing
liability for this tax avoidance so that recommendations could be yielded on how to
increase the effectiveness of the property tax payment when comprehensively using legal
instruments.

The duty to pay the property tax can be regarded in relation to various aspects, one of
which pertains to the prerequisites of state development that in the contemporary world
requires states to be socially responsible. According to Litvins (2012), “the aim of the
socially responsible state is to minimize significant social differences that exist in society.”
The tools that help to attain this aim are taxes, including property taxes, which are
introduced and collected. Thus, the primary objective of tax payments is to secure
realization of significant state functions. Furthermore, “the aim of the duty to pay taxes is
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to discipline and encourage the development of legal awareness that promotes the idea
that each individual indirectly should take care of other members of society, thus, creating
common life space for members of society” (Kudeikina, 2013). Within this perspective,
tax payment is the duty of each state resident and the interconnectedness is created by the
rights of the very same residents to receive support for the reduction of social differences
in the state. At the same time it should be acknowledged that the duty to pay taxes might
be considered linked to some sort of nuances associated with application of force. The
state reserves rights to secure tax payments via force mechanisms in relation to both civil
and criminal procedures. The legitimacy of these rights originates in Article 73 of the
Constitution of the Republic of Latvia in accord with which the duty to pay taxes is
assigned an exception meaning, specifically, laws about taxes cannot be passed to people’s
vote (the Constitution of the Republic of Latvia). The wish of the people to express
themselves is restricted by the state basic law, which is why the legitimacy of the
legislation is not questioned.

Another aspect, which should be considered when talking about the duty to pay the
property tax, pertains to the civil law. The legal coverage of the property rights is formed
not only by the owner’s rights, but also duties. One of those is the duty to pay taxes,
including also real estate property taxes. Article 863 of the Civil Law claims that the one
who enjoys or wishes to enjoy good aspects of a case must also carry out the duties
associated with the case (the Civil Law). Analysing this norm in connection to Article
1218 of the Civil Law, which determines that having received all the good things from
the current case, it is concluded that the user must also bear all the burderns and
encumbrance associated with the case, including taxes, which is why it is possible to
conclude that the owner is connected to the duty to pay the real estate property tax due to
the earlier mentioned aspect, which postulates the legitimacy of the tax.

In case when the real estate property tax is not paid, the legislator has foreseen its
recovery forcedly. The reasons for not paying the tax might be different, ranging from the
owner’s negligence, irresponsibility, lack of resources to malicious avoidance of the tax
payment. Not paying the tax does not have any justification circumstance. The property
tax recovery is mostly conducted in accord with the civil law procedure. Yet, it is
important to stress that avoidance of the tax payment, which does not cause significant
losses to the state or municipality, foresees the criminal liability.

The paper focuses on the aspects of the civil and criminal law that pertain to the real
estate property payment, thus, drawing attention to legal liabilities for not paying the
property tax.

Materials and Methods. The research methods have included descriptive, analytical
and deduction-induction ones. By applying these methods, legal acts and opinions of law
scientists were analyzed, which was followed by drawing conclusions and drafting
recommendations.

1. RESULTS

The duty to pay the real estate property tax is determined by Law on Immovable
Property Tax. Consistently with Article 1 of this law, what is taxable are physical objects
that are situated on the territory of the Republic of Latvia and which cannot be moved
from one location to another, without causing any external damages — land, buildings,
including those registered in the cadastral information system, including undeveloped

228



property, and additions to constructions (engineering constructions). The tax is
administered and included into the municipality’s budget. Specifically, these are exactly
revenues obtained from this property tax that significantly contribute to the municipality’s
budget, which enables the municipality to allocate financial resources in a socially
responsible way, thus, securing the implementation of functions outlined in the Law on
Local Governments, which are the organization of utility services, provision of
educational opportunities and health care services etc. This is how the social nature of the
real estate property tax is expressed and arguments in support of the duty to pay this tax
are obtained. The tax is connected to and indeed helps inhabitants of a specific region to
create better life conditions. Scientific literature also endorses the position, for it is claimed
in it that owners in their community should share their property or the benefits that it yields
in order to maintain peace and social order in the community (Alexander, Pefalver, 2012),
which is why the tax recovery is justified when the tax is not paid. The legal grounds for
the tax recovery are provided by Articles 18 and 26 of the Law on Taxes and Duties, which
gives rights to the tax administration to carry out the recovery of late payment of taxes in
the uncontested procedure. The demand for the late payment of the tax is an administrative
act. In parallel, the forced recovery of the late payment of the tax provides claims the
criminal liability.

Paragraph 2 of Article 218 of the Criminal Law claims that for a person who commits
evasion of tax payments and payments equivalent thereto or of concealing or reducing
income, profits and other items subject to tax, if losses on a large scale are caused thereby
to the State or local government, the applicable punishment is the deprivation of liberty
for a period of up to four years or temporary deprivation of liberty, or community service,
or a fine, with or without the confiscation of property and with the deprivation of the right
to engage in entrepreneurial activity of a specific type or of all types or to a specific
employment, or the right to take up a specific office for a period of two years and up to
five years.

Conversely, Paragraph 3 of this Article makes claims for a person who commits the
acts described in Paragraph 2 of this Article. Specifically, if such acts have been
committed by an organised group, the applicable punishment is the deprivation of liberty
for a period of up to ten years, with or without the confiscation of property and with the
deprivation of the right to engage in entrepreneurial activity of a specific type or of all
types or to a specific employment, or the right to take up a specific office for a period of
two years and up to five years, and with probationary supervision for a period of up to
three years.

The object of tax avoidance and groups of equivalent payments is within the state
interests of the national economy. This criminal offence in the Criminal Law is considered
to be the object of the criminal offence for the national economy.

Paragraph 2 of Article 218 in the Criminal Law describes the content of the criminal
offence as the material content, which is why when a person is prosecuted in accorded
with Paragraph 2 of Article 218 of the Criminal Law, it is important to claim not only the
offence itself, but also the consequences of this offence, such as the results of tax
avoidance and equivalent payments that have caused in the state or a municipality to suffer
significant losses.

In turn, Paragraph 3 of Article 218 of the Criminal Law describes the content of the
criminal offence as formal, and in accord with Paragraph 3 of Article 218 of the Criminal
Law, the consequences of the offence are not to be established.
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Cases of tax avoidance are rare, which can be attributed to the fact that for a person to
be prosecuted in accord with Article 20 of the Law on How the Law Enters into Force and
Application Procedure, the sum of the tax that has not been paid has to correspond to a
particular amount. This means that in 2018 the income tax that has not been paid has to
be 21 500 EUR.

2. DISCUSSION

The duty to pay the real estate property tax does not contradict the person’s rights to
have property and does not breach the person’s fundamental rights. Being fundamental
human rights, property rights cannot be arbitrarily deprived. L.V. Sagdejeva, a law
scientist, analyzing the judgements of the Human Rigths Court, acknowledges that the
property rights might be restricted but with the consideration of the fact that these
restrictions must be lawful, adequate and must be imposed in public interests (Sagdejeva,
2014). Undoubtedly, the real estate property tax satisfies these criteria. This property tax
does not violate the owner’s rigths to have property. The Law on the Immovable Tax
clearly describes the criteria for the tax payment, specifically, the duty of paying the tax
applies from the next taxation year after the acquisition of property rights.

The municipality as a tax administration institution sends the owner or the rights’
holder a notification on tax payment. One aspect that can be positively evaluated refers to
the fact that the tax calculation is conducted by the State Land Service using the cadastral
information on real estate. Thus, the principle of transparency is observed. The tax payer
has access to the information about the value of the real estate in question, and it is exactly
this value that is used to calculate the tax.

The legal regulation excludes the likelihood of arbitrariness and stating the following
criteria as obligatory, which must be considered when determining the rate of the real
estate property tax:

1. the objective grouping principle — tax payers or tax objects are grouped
consistently with objective criteria;

2. the effictiveness principle — the municipality correlates the tax administration
expenses with the tax revenues;

3. the principle of responsible budget planning — the municipality balances their
duties with the resources neccesary for their implementation;

4. the predictability and stability principle — the time period for tax rates is
determined at least for the period of two taxation years, if, comparing basic values
of the taxation year and with the prior taxation year, the increase or reduction of
the basic value of the real estate, is smaller than 20 percent.

Special attention should be drawn to the fact that the correlation of the rate of the real
estate tax with real estate, specifically, it is possible to apply a higher rate to the higher
quality (more expensive) real estate property or property that is or can be used for business
purposes. For example, the highest applicable rate to land is 1,5% of the cadastral value
and to buildings, specifically, residential houses, the rate varies rom 0,2% to 0,6%. The
question pertaining to land might be disputed in some cases, considering the fact that land
might be used for different purposes — construction land and agricultural land.
Determining the rate, a municipality has the duty to consider the purposes for which the
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land is used. This principle is secured in judiciary. The judgement in case No. SKA-
123/2015 of the Administrative Case Office of the Senate of the Supreme Court of the
Republic of Latvia (2 July 2015) determined that the grounds for the tax liability depend
on the person’s purposes of using the property (in accord with the municipality
acceptance) and if land is used as construction land, it cannot be applied the tax rate similar
to the one applied to agricultural land.

The municipality has legal instruments of how to support the residents of the
municipality — the property tax payers who are unable to pay the property tax for objective
reasons. Specifically, the municipality has the legal rights to determine the tax relief for
socially vulnerable and poor resident groups. This secures social justice and reduces the
restrictive nature of the real estate tax.

As it has already mentioned, the notification of the recovery of the late real estate tax
is an administrative act. This structure is not in contradiction with the nature of the civil
law. On the one hand, consistently with the administrative procedure, late tax recovery
can be rapidly and effectively implemented, and on the other hand, the owner’s
constitutional rights, including the rights for appeal, are fully secured. Similarly, what
should be considered is the fact that courts should agree to resolve disputes in cases when
the person’s rights or the person’s interests that are legally protected are violated according
to Article 1 of the Civil Procedure Law. However, cases of tax recovery a priori cannot
include a dispute about the person’s subjective rights, because the tax payment duty, tax
rate un payment terms are determined by law. However, the legal verification of
notification about the late tax debt recovery is submitted to court consistently with
administrative procedure. This is confirmed by case No SKA-36 of the Administrative
Case Office of the Senate of the Supreme Court of the Republic of Latvia (7 February
2006), specifically, the court, deciding on the decision that is passed on the tax debt, the
increase of the basic debt and the late payment recovery in accord with the uncontested
procedure, must verify the legality and correspondance to all criteria outlined in Paragraph
1 of Article 250 of the Administrative Law, specifically, (1) whether the decision is made,
observing all procedural and formal prerequisites, (2) whether the decision satisfies the
material legal norms, (3) whether the foundation of the decision justifies the duty imposed
on the addressee or whether this decision justifies assigned, confirmed or refused rights
(the Supreme Court of the Republic of Latvia, case No SKA-36/2006).

Considering the above, it must be acknowledged that paying the real estate tax is an
obligatory duty, not fulfilling which results not only in the civil liability but also in
criminal liability. In any case, when the tax is not paid in due time, it can be judged prima
face as tax avoidance. The lexical analysis of the term avoidance follows that it is inaction
of the rightholder, specifically, not fulfilling the duty or not proper fulfilment of the duty
imposed by the law or other regulatory act (Tesaurus). Criminal liability for tax avoidance
enters into force as a consequence of avoidance if that results in significant losses for the
state or a municipality. Having analysed the publicly available information on criminal
cases heard at courts, it has been concluded that during the last five years not a single
person was convicted for real estate tax avoidance (court information system). Conversely
and consistently with the information available to the public, the number of the real estate
tax recovery has been quite high. This is evidence for that real estate tax avoidance has
been occurring, yet, perpetrators are not criminally prosecuted, which limits the cases to
the tax recovery.
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Putting aside the fact that criminal liability can be the key aim, criminal liability might
be applicable to cases when the payments of the real estate tax are avoided.

Additionally, in order to reduce the criminal procedure terms, the legislator has offered
the differentiation types of the process, thus, allowing for the prosecutor during the
criminal procedure to select one of the so-called simplified types of the criminal process.
The prosecutor has the responsibility to select a simplified criminal procedure that is
appropriate for specific circumstances, which secures fair settlement of criminal legal
relationship without justified interference into the person’s life and without justified
expenses.

In order to secure faster pre-trial investigation, consistently with Section 2 of
Paragraph 2 of Article 37 of the Criminal Law, during the investigation, a supervising
public prosecutor has a duty to give instructions regarding the selection of the type of
proceedings, the direction of an investigation and the performance of investigative actions,
if the person directing the proceedings does not ensure a targeted investigation and allows
for unjustified intervention in the life of a person or a delay (Criminal Procedure Law).

The acceleration of the rights development in the criminal procedure and economizing
resources represent a tendency, which is characteristic not only of Latvia but also of the
entire Europe and other countries in the world. Furthermore, the idea of the procedural
economy has been topical in the entire history of the development of the criminal
procedure. The necessity of the procedural economy has emerged simultaneously with the
procedural form. The idea of the economy is a component of any form because the
procedural form itself is a goal-oriented result of an economic type of a criminal
procedural action. The procedural economy is the procedural form that has been created
as a result of an economic action (following the principle of nothing being redundant).
The procedural form that has been unjustifiably complex in cases, when it can be replaced
by a significantly simplified form and which ultimately creates a decision, bureaucratism
and impedes promptly effective protection of the person’s rights and interests. Another
important aspect, such as resources that the state can afford to spend on the criminal
procedure are limited, which is why the system of their distribution must be organized
effectively (Kaija, 2015).

This aspect has also been stressed in the case Osman v. The United Kingdom, which
points to the fact that considering difficulties that are connected to the modernisation of
police activities in society, unpredictability of the human behavior and the choices
resulting from undertaken actions, all of which must be considered when establishing
priorities and allocating resources, the Court takes into account the fact that this duty must
be interpreted in such a way that institutions do not receive an impossible or
disproportional burden (European Court of Human Rights, Osman v. The United
Kingdom).

However, the nature of this economy principle must be connected firstly to right
creation, formulating specific norms of the Criminal Procedure Law and secondly to
rational work in its application. The last year ammendments to the Criminal Procedure
Law shows that creaing new or ammending existing norms, the legislator considers the
procedural economic aspect (allowing for refusal to initiate the criminal process if the
criminal offence has not created any damages to impose criminal penalty; the court allows
to review evidence only when a justified request has been submitted; expand opporunities
to examine cases in writing in the process etc.)
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However, the procedural economy should not be limited only by legislative measures.
To solve this problem, a rational procedure of the criminal procedure that is imposed by
the Criminal Procedure Law does not suffice. In this case, a pre-trial procedure and the
activities of the court institution play an important role when selecting the most optimal
of procedural activities and procedural decisions because the idea of the procedural
economy can afflict the practice not only through the rules of law. This issue might also
be considered from the organizational perspective when the prosecutor selects resources
and methods determined by law. The prosecutor often receives an opportunity to select
legal actions, considering features of the specific situation. One important aspect that has
to be considered refers to the situation when society trusts the official who conducts the
criminal procedure, freedom to choose wider actions is sensible, but if people sceptically
evaluate the respective official’s actions, the power of attorney should be limited.

3. CONCLUSIONS

The real estate property tax is a legally justified form when the real estate owner makes
a contribution, using own property. Tax payments are not considered to be the violation
of property rights. As it was mentioned above, the real estate tax significantly contributes
to the municipality’s budget, which is why it is important for residents of the municipality,
fulfilment of any legal duty, including the real estate tax payment, and it performs an
educational function, while simultaneously contributing to strengthening of the rule of
law. The tax recovery takes place in accord with the administrative procedure and this can
be positively evaluated because this way is procedurally economic. The effectiveness of
this criminal legal framework might be critically evaluated because despite determined
criminal liability for tax avoidance in relation to the real estate property tax, in real life it
is not applied. It is evident that the municipality as the tax administrator displays features
of inertness in issues that are connected to the initiation of the criminal procedure.
Application of the criminal liability for the real estate tax avoidance would contribute to
disciplining tax payers and would result in the increase of tax collection.

Also, in criminal procedures on tax avoidance, the prosecutor must evaluate if it is
plausible to apply one of the simplified forms of the criminal procedure in order to attain
the aim of the criminal procedure - to determine the order of criminal procedure that
ensures the effective application of the norms of The Criminal Law and the fair regulation
of criminal legal relations without unjustified intervention in the life of a person.

The following findings were dicovered:

1.  The duty to pay the property tax is not in contradiction with the rights to property.

2. Tax payment is the foundation of the civil legal liability and its avoidance is the
foundation of the criminal liability.

3. In order to distinguish between civil legal and criminal legal liability, the
subject’s intentions regarding the reasons for not paying the tax must be
considered.

4.  The civil procedure scope of the property tax recovery is the uncontested nature
of the commitment, while the criminal processes are to be investigated and the
cases are to be considered applying simplified types of criminal procedure.
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4. RECOMENDATIONS

It might be useful to differentiate administrative actions of the real estate tax,

separating real estate tax recovery which to entrust to the State and to the State Revenue
Service representative. Therefore, the municipality would calculate the tax, would engage
in work with the real estate tax payers by sending tax payment notifications and applying
non-repressive functions, whereas the State Revenue Service would engage in the real
estate tax recovery, observing the necessity to impose criminal liability on those who do
not pay the tax. The State Revenue Service administrates the major part of taxes; it has
the capacity and experience with criminal procedures for tax avoidance, specifically, for
avoiding payments on the income tax, value added tax, which is why it is concluded that
the State Revenue Service would effectively administrate the real estate tax, too, including
securing the fulfilment of criminal legal regulations.

10.

REFERENCES

Litvins, G. Sociali atbildiga valsts un sabiedriba. Jurista vards, 23.10.2012 Nr. 43
(742)

Kudeikina, I. Prevencijas iespgjas lietas par izvairiSanos no nodoklu un tiem
pielidzinamo maksajumu nomaksas nekustama TpaSuma atsavinaSanas darfjjumos.
Valsts policijas koledZas 2.starptaustiskas zinatniskas konferences materiali. Riga:
2013.

The Constitution of the Republic of Latvia. Law. Adoption: 15.02.1922. Entry into
force: 07.11.1922. Publication: "Latvijas Véstnesis", 43, 01.07.1993., "Zinotajs", 6,
31.03.1994., "Valdibas Véstnesis", 141, 30.06.1922., "Diena", 81, 29.04.1993.//
https://likumi.lv/ta/en/en/id/57980-the-constitution-of-the-republic-of-latvia

The Civil Law. Law Adoption: 28.01.1937. Entry into force: 01.09.1992. Publication:
"Valdibas Véstnesis", 44, 24.02.1937.// https://likumi.lv/ta/en/en/id/225418-the-civil-
law

On Immovable Property Tax. Law. Adoption: 04.06.1997. Entry into force:
01.01.1998. Publication: "Latvijas Ve&stnesis", 145/147 (860/862), 17.06.1997.,
"Zinotajs", 13, 03.07.1997.// https://likumi.lv/ta/en/en/id/43913-on-immovable-
property-tax

On Local Governments. Law. Adoption: 19.05.1994. Entry into force: 09.06.1994.
Publication: "Latvijas V&stnesis", 61 (192), 24.05.1994., "Zinotajs", 11, 16.06.1994.//
https://likumi.lv/ta/en/en/id/57255-on-local-governments

Gregory S. Alexander, Euardo M.Pefalver. An Introduction to Propery theory.
Cambridge University Press, 2012

On Taxes and Duties. Law. Adoption: 02.02.1995. Entry into force: 01.04.1995.
Publication: "Latvijas Veéstnesis", 26 (309), 18.02.1995., "Zinotajs", 7,
13.04.1995.//https:/likumi.lv/ta/en/en/id/33946-on-taxes-and-duties

The Criminal Law. Adoption: 17.06.1998. Entry into force: 01.04.1999. Publication:
"Latvijas V@stnesis", 199/200 (1260/1261).//https://likumi.lv/ta/en/en/id/88966-the-
criminal-law

Carneena, JI.B. IIpaBo Ha 3ammTy coOCTBEeHHOCTH B akTax EBpomelickoro Cyaa mo
mpaBam uernoBeka. Mocksa, Cratyr, 2014.

234



11.The Supreme Court of the Republic of Latvia. 02.07.2015. Judgement of the
Department of Administrative Cases, case No. SKA-123/2015 //
http://www.at.gov.lv/en/judikatura/judikaturas-nolemumu-arhivs/administrativo-
lietu-departaments/klasifikators-pec-lietu-kategorijam/nodoklu-tiesibas/nekustama-
ipasuma-nodoklis

12.Civil Procedure Law. Law. Adoption: 14.10.1998. Entry into force: 01.03.1999.
Publication: "Latvijas V&stnesis", 326/330 (1387/1391), 03.11.1998., "Zinotajs", 23,
03.12.1998.//https://likumi.lv/ta/en/en/id/50500-civil-procedure-law

13.The Supreme Court of the Republic of Latvia. 07.02.2006. Judgement of the
Department of Administrative Cases, case No SKA-36/2006//http://www.at.gov.
Iv/en/judikatura/judikaturas-nolemumu-arhivs/administrativo-lietu-
departaments/klasifikators-pec-lietu-kategorijam/nodoklu-tiesibas/nekustama-
ipasuma-nodoklis

14.Vardnica ,,Tezaurs”. Termina Hizvairisanas” skaidrojums. Pieejams:
http://tezaurs.lv/#/sv/izvairiSanas (aplukots 12.07.2018.)

15. Tiesu informacijas sistéma. Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi
(aplukots 12.07.2018.)

16. Criminal Procedure Law. Law. Adoption: 21.04.2005. Entry into force: 01.10.2005.
Publication: "Latvijas Véstnesis", 74 (3232), 11.05.2005., "Zinotajs", 11,
09.06.2005.//https://likumi.lv/ta/en/en/id/107820-criminal-procedure-law

17. Kaija, S. Procesualas ekonomijas princips kriminalprocesa. Socrates: Rigas Stradina
universitates Juridiskas fakultates elektroniskais juridisko zinatnisko rakstu Zurnals.
ISSN 2256-0548, Nr.2(2), 2015, 13.1pp.// https://www.rsu.lv/sites/default/
Files/imce/Dokumenti/izdevumi/socrates_2_2015.pdf

18. European Court of Human Rights. Osman v. The United Kingdom, 87/1997/871/1083,
§ 116 //http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58257

CONTACT INFORMATION
Inga.Kudeikina@rsu.lv
Sandra.Kaija@rsu.lv

Rigas Stradin$ University, Faculty of Law
16 Dzirciema Street, Riga

LV-1007 Latvia

235


https://manas.tiesas.lv/eTiesasMvc/nolemumi
mailto:ingakudeikina@inbox.lv
mailto:Sandra.Kaija@rsu.lv

prof. JUDr. Karel Marek, CSc. — doc. JUDr. Martin Jankii, CSc.

Vysoka skola finan¢ni a spravni, a.s. v Praze, Fakulta pravnich a
spravnich studii

Rules on family enterprise

Abstract

For more than two decades the family business enterprises of the first generation
(generation of founders) are more and more dominating in the category of today’s Small
and Medium-sized Enterprises in the Czech Republic. The necessary legal background
defining the legal relationships and rights of all participating persons was, however,
limited to general provisions in the Commercial Code that hasn’t solved many of the
problems associated thereto. Only in 2012 the new Czech Civil Code, Act. No 89/2012
Coll., introduced the institute of family enterprise as completely new term in the Czech
Civil law. The present paper aims to analyse the key rules of this new legal regulation,
focusing on significant aspects of the institute in the context of commercial law and family
law, as well as to highlight the potential weaknesses in the regulation itself.

Key words: family enterprise, family member, involvement in the operation of family
enterprise, profit share and property gains.

JEL Classification: K220
INTRODUCTION

After the democratisation of the society and privatisation of the national economy in
Czechoslovakia after 1989 (since 1993 Czech Republic and Slovak Republic) only
gradually small enterprises that appeared and started to operate were stabilised in the
economic and legal form of family business enterprises. The necessary legal background
defining the legal relationships and rights of all participating persons — relatives and other
family members - however, lagged behind, and was limited to general provisions in the
Commercial Code that hasn’t solved many of the problems associated thereto. Only in
2012 introduced the new Czech Civil Code, published as the Act. No 89/2012 Coll., the
institute of family enterprise as completely new term in the Czech Civil law.

1. GOAL OF THE PAPER

The regulation of the family enterprise has no tradition in the Czech law. Thus, it's a
completely new institute the roots of which we may find in the Italian Codice Civile (Art.

236



230bis). According to Explanatory Memorandum to the Civil Code the rules are aimed
at filling the gap in regulation where the family members are in fact working for a family
enterprise without their rights and obligations would be governed by a special contract
closed to that purpose. It is true that also in the Czech business environment we could
often encounter such regulation because the family business is a frequently employed
arrangement of commercial relationships, where family members work under the
guidance of one family member. Agricultural farms, family hotels or restaurants may
serve as an example. Before the 2012 Civil Code there were no contractual rules for these
arrangements. Such relationships were often solved by the use of rules on unjustified
enrichment. However, this caused unequal relationships not only as regards the shares of
family members on the profit obtained but also situations where some of the family
members had either decision-making powers and responsibilities, nor could they claim
settlement shares at the time of termination of their participation in the family business.
Working for a family business without having a labour contract was even held for illegal
work and there were considerations about tax evasion and avoidance of health and social
insurance.

The rules of sections 700 to 707 Civil Code prevent the presence of such irregularities
in the future. However in the process of application of the new rules we face some
interpretation problems and gaps that the present paper will analyse. We encounter the
interpretation problems already in connection with the definition of the term family
enterprise. In interpreting the statutory rules we should also take in consideration the
circumstance that before the legal rules commercial practices and customs established in
the family enterprise take precedence provided that they are not contrary to the legislation
in force, i.e. provisions of Sections 700 to 706 Civil Code. These commercial practices
and customs may serve also as interpretation tools for the determination of rights and
obligation of the participating family members.

As follows from the above stated, the aims of the regulation of family enterprise to
rule the position of those family members who — without any legal grounds - take part in
the business of an enterprise owned by some of the family members and thus to provide
legal basis to the claims for their personal contributions. Ruling this aspects, however,
brought a significant limitation of ownership rights of the family business owner and,
given the rather vague definition of cases to that these limitations apply, we may expect
disputes on the interpretation of these cases and scope of the limitations.

The adoption of the new legislation brought a significant limitation of rights of the
family business owner and due to the somewhat vague identification of cases to that such
restrictions apply, we may expect disputes concerning the interpretation of these cases and
the extent of the restrictions and await the resulting case law. The fact is that the owners
of existing family enterprises were not prepared for the limitation of their ownership rights
that occurred when the Civil Code entered into force. When interpreting these rules we
must, further on, realize that the family community, to which the new legislation applies,
may have in fact exist for many years before and to the effective date of the Civil Code
haven’t to meet any formal requirements to fall under the application thereof. Therefore
they did not have to sign any contracts, or make arrangements in order to be subjected to

1 Italian regulation is effective for almost 40 years, since the rules on the family enterprise were
establishes along with the reform of the Italian family law in 1975, when, inter alia, the institute

of L'Impressa Familiare was introduced.(see TARDIVO, G., CUGNO, M., 2011).
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the new legislation. If, in the context of family communities, their relationships satisfy the
conditions of the family enterprise, the legislation in question applies automatically to
them.

The paper aims at analysing of selected issues of the new legal regulation, focusing on
significant aspects of the institute in the context of commercial law and family law, as
well as to highlight the potential weaknesses in the regulation itself. The text was prepared
on the basis of general theoretical scientific methods. The use of analytic method is
accompanied by the historical method when comparing the rules contained in the former
Commercial Code. Comparative method is employed also in the highlighting of the origin
of the new institute and its relatively recent formation.

Paper opens with characteristic features of the notion of family enterprise itself. After
that is defines the family members who are legally entitled to be involved in the operation
of a family enterprise. Leading role belongs logically to the owner of the family enterprise
and thus the subsequent part characterises its specific position among the family members
including the ownership of the enterprise. After a brief characteristic of the formation of
a family enterprise the following part focuses on claims that belong to family members
involved in the operation of the enterprise. Explanations on the transfer of participation in
family enterprise are followed by the regulation of possibilities for termination of
participation by family member and - finally — of the dissolution of the family enterprise
as a whole.

2. RESULTS AND DISCUSSION
2.1. The notion of family enterprise

The family enterprise is most often defined as a kind of commercial enterprise (Section
502 Civil Code) in which spouses and persons within a defined family relationship with
at least one of the spouses work together.

It is doubtful whether the definition of family enterprise as a type of the commercial
enterprise (Section 502 Civil Code) without further specification as this means its
definition merely as a sort of ,,collective asset™ (universitas rerum). This specification
doesn't respect that the basis of the legal regulation of family enterprise s the ruling for
rights and obligations of participating family members when operating the commercial
enterprise. For the definition of the latter it is therefore necessary to stress the personal
component as the particular issue of the regulation. Undisputedly, there is no family
enterprise without the specification and operation of a commercial enterprise under
Section 502 Civil Code and it can be said that the focal point for the setting up of a family
enterprise is establishing and operating of the commercial enterprise. A commercial
enterprise, however, is defines as organised set of business assets, whereas the basis of a
family enterprise it the ruling of contract-free relationships between family members in
the course of operation of a set of business assets. Therefore we hold that a more precise
definition of the family enterprise is a specification emphasising the personal component
and defining a family enterprise as family community that is established for the purpose
of running a commercial enterprise. For the definition of the family enterprise is not a
crucial issue the proprietory essence of the commercial enterprise that forms the basis of
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the family enterprise, but it is namely the personal participation of definer family members
therein.?

It is irrelevant what is the subject of business of the commercial enterprise, which are
its property components or what is the value of the set of assets forming the enterprise.
However, it is of relevance which persons are involved, on a permanent basis, in the
operation of the enterprise, and if these are persons as defined by the legal provisions, then
it is a family enterprise - provided there is no contract between these persons or any other
reason that would make applicable a different legal institute for the regulation of their
relationships. We make thus conclude that the relationships between family members
involved in the operation of the family enterprise are not personal component of this
enterprise of that kind we may specify the latter in the case of any commercial enterprise.
In the case of disposal with the family enterprise, his demise and/or the loss of the
enterprise nature as a family enterprise will occur, without personal relations being
transferred to the purchaser of the enterprise. Therefore we consider the family community
in the sense as defined above should be regarded in that way that is not part of the
commercial enterprise as its component and these relationships are placed outside the
organized set of all components that make up the enterprise.

As characteristics of the family enterprise we may indicate:

a) Existence of the commercial enterprise

b) Operation of the business

c) Personal involvement of the family members in the operation of enterprise or
keeping of a household, whereas the persons shall be relative in a degree defined
by the law

d) permanent nature of the involvement

e) personal involvement in the operation is not covered by a contract

A question may be raised whether the joint labour of the spouses or at least one of
them together with relatives in the statutory defined degree (see sub c¢) above) should not
be a separate characteristic of the enterprise..

If the above characteristics are met, we can talking about the family enterprise

2.2. Family members involved in the operation of family enterprise ~

Family members who may be involved in the operation of the family enterprise, are
defined by the legislation as spouses, or at least one of the spouses and their relatives up
to the third degree, or persons relative in the brother-in-law degree with the spouses to the
second degree. According to this wording of the Civil Code we may conclude that the
basis for the family enterprise is a married couple, or at least one of the couple. A question
arises whether for the establishment of the family enterprise the existence of a married
couple is a precondition — at least at the moment of its very establishment — and whether
the degree of relativity or brother-in-law relationship devolves from the couple or at least
one of them. We can held that there is no justification for such a conclusion and we can’t
interpret the family enterprise in such a narrow way. According to our opinion the family
enterprise can thus be established even in cases where none of the family members is in

2 For economic aspects of the family enterprise, see i.a. Petlina, L.,Korab, V., 2015.
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the marital relationship, provided the members meet the condition of being related up to
the third degree or in a brother-in-law relationship up to the second degree (KUCERA, J.,
2015). The narrow interpretation would not meet the purpose of the new legislation as
specified in the Explanatory Memorandum to the Civil Code.

In order to specify of the personal component of the family enterprise, i tis necessary
to determine also the notion of relatives and brothers-in-law of the spouses, as we have to
deal exclusively with persons that may be involved as family members in the operation of
an family enterprise and enjoy rights and obligations defined by the Civil Code. In
specifying the sequence of relatives up to the third degree we shall apply the provision of
Section 773 Civil Code that says that the degree of relationship between two people is
determined by the number of birth, which comes in direct line from one another and in the
next two lines from their nearest common ancestor. Therefore, we have to distinguish
between relative in first degree, namely parents and their children, in the second degree
grandparents and their grandchildren, and in the third degree the great-grandparents and
their great-grandchildren. Further on, we may involve the side ling, i.e. whether the related
persons have a common ancestor and do not come from one another. In this case, the first
degree is out of question of and the second degree relatives are siblings and the third
degree relatives are uncle and nephew and aunt and niece

As regards the persons related on the brother-in law line, the Section 774 Civil Code
applies. The affinity arises through marriage between one husband and relatives of the
other spouse, in which line and to what degree is related to someone with one husband, in
a line in which the degree is in brother-in-law relation with the second husband. Therefore,
essential for the definition of family enterprise is the fact that after the termination of the
marriage due to the death of one of the spouses or his/hers declaration for dead the brother-
in-law relationship shall not cease]. The brother-in-law relationship is of relevance for the
definition of the family enterprise up to the second degree. This means that a spouse shall
be due to the marriage in brother-in-law relation of first degree with parents of the other
spouse, his/her children, great-parents and grandsons or siblings of the spouse.

The legal rules require that the relatives or brothers-in-law are involved in the
operation of the family enterprise in person or that they work for the family on a permanent
basis [9], whereas no difference is made between these two categories except for the
performed type of the work; all persons are held for family members involved in the
operation of the family enterprise®.

Itis also necessary to answer the question who represents the person in relation to that
we shall determine the relativity or brother- in—law relation. The only logical person is the
owner of the business enterprise, at least at the time of the establishment of the family
enterprise. The Civil Code indicates the spouses or at least one of them who work in person
in the enterprise. We may also encounter a broad definition of the institute of family
enterprise where - in the case of existing family enterprise - every family member
connection to any member of the family who is involved in the operation of the enterprise
is admitted. In other words, the delegation of the involvement is possible to a person,
which is the way laid down by the Section 700(1) Civil Code linked to any member of the

8 See the Explanatory Memorandum to the Act No. 89/2012 Coll. /Civil Code/:“Also the the
family member who is permanently working for the family, in particular, takes care of the family
household is put on the same level with the family members who perform labour for the family
enterprise. It is the consistent fulfillment of the statutory principle that the personal care of the
family and its members is of the same importance as the provision of proprietory performance.”
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family (SVESTKA,J., DVORAK.,J., FIALA J., ZKUKLINOVA, M. e. a., 2014, sv.II).
For this interpretation the link of a family member to the owner of the enterprise is not
considered and the owner may influence the non-delegation of the involvement only by
his/her disapproval

It is convenient to deal also with the question how many family members at least must
be involved in the operation of the family enterprise to that the characteristics of the family
enterprise shall be met. However, in the doctrine and/or the existing case law we will find
no reference to answer that question. So we may conclude that two family member are
enough to form a family enterprise and none of them have to be in marital relationship*.

2.3. Owner of family enterprise

The answer to the question who can be the owner of a family enterprise, gives us
Section 700(1) Civil Code in the first sentence. According to this provision we can
conclude that business enterprise that is considered for a family enterprise, must be owned
by one or more individuals (SVESTKA,J., DVORAK.,J., FIALA J., ZKUKLINOVA, M.
e. a., 2014, sv.11). Due to the linguistic interpretation of this provision we may deduce that
no legal (moral) person is admitted as the owner. But in practice we find cases where the
enterprise of a legal person is operated in the way meeting all criteria for its specification
as family enterprise and the application of the rules for family enterprises would be
suitable as they would meet the purpose and aim of the latter. As a typical example we
may quote single-person limited liability companies where relatives or brothers-in-law of
the shareholder of the company are together involved in its operation. We believe that in
such cases there is no serious reason for non-application of the rules for family enterprises.
This conclusion can be supported also by the second paragraph of Section 700 Civil Code
that excludes the establishment of a family enterprise in cases where the rights and
obligations of family members involved in the operation of the enterprise are ruled by
articles of association including the founding legal act establishing a commercial company
or cooperative agreement. There are thus explicitly excluded forms when community of
family members exists within a commercial company but not cases when one of the family
members stands as partner (shareholder) in legal person that operates a commercial
enterprise and other family members are involved in a form that is not covered by a
contract.

Given that the owner of a commercial enterprise can be — under the current legislation
- a private non-entrepreneurial person, even a minor, we hold that identical conclusion can
be made as regards the ownership of family enterprise. With respect to the fact whether
the owner must be personally involved in the operation of the enterprise we can conclude
that for the latter it is not the case. Also the management of the undertaking can be
procured by other person than by the owner.

With respect to the circumstance that the new legislation admits that one and the same
person may be the owner of more enterprises, we can’t preclude the alternative that the
nature of the family enterprise shall have only one of them, namely the one in the operation
thereof are the family members really involved in person.

4 With respect to the priority of the matrimonial property law we may conclude that the family
enterpsise can’t be establish only between the spouses, not even in the case of their separated
property.
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2.4. Ownership form of family enterprise

There can be no doubt that a commercial enterprise in the operation of which are
involved family members may be in single ownership or co-ownership by shares. It is,
nevertheless, questionable whether commercial enterprise can be in the joint ownership of
spouses. We would answer the question positively. Excluded is, however, application of
family enterprise statute to situations when all family members involved in the operation
of the enterprise will be at the same time co-owners of shares in the enterprise. The
legislation of the ownership right must take precedence.

2.5. Formation of family enterprise

The legislation doesn’t rule in details the conditions for the formation of family
enterprise. Since the existence of a commercial enterprise brought to operation is
necessary for the existence of the family enterprise, we may conclude that a family
enterprise can be formed not sooner than at the moment of the formation of the commercial
enterprise and/or start of its operation. No formal prerequisites are necessary for the
formation of a family enterprise and the fact that we have to do with this type of
commercial enterprise doesn’t need to be recorded in the public register. We may held
that no third person must be aware of the fact that a commercial enterprise is run in the
form on the family enterprise. We can thus characterise the formation of the family
enterprise as being established by de facto involvement in person of relatives or brothers-
in-law of the owner of the enterprise. It is obvious that the family enterprise is base on a
fiction (SVESTKA,J., DVORAK.,J., FIALA J., ZKUKLINOVA, M. e. a., 2014, sv.II).

The family enterprise may be also formed at any time in the course of operation of an
commercial enterprise.

The family enterprise shall not be formed by leasing of an enterprise, as a precondition
for the formation of family enterprise is its ownership by a family member.

The family enterprise is based on the fact that the claims of the family members are
not covered by a contract. It remains a question whether it is according to the law to rule
on some questions by mutual agreement of all involved family members.

If some family communities that suit the conditions of the family enterprise under the
2012 Civil Code have been active before January 1, 2014 and continued after the record
day we may held that the family enterprise has been formed to that day and since this time
the relevant rules on family enterprise of the new Civil Code shall apply. In such a case
the claims of family members incurred before December 31, 2013 would be dealt
according to the previous legislation and claims dated after the record day according to
the new Civil Code..

2.6. Non-application of the legal rules for family enterprise

The legal regulation of family enterprise shall not apply where the rights and
obligations of the family members involved in the operation of the family enterprise are
covered by a contract, whether it may be articles of association, memorandum of
association, silent partnership, co-operative statutes, labour or other similar type of
contract. The contractual regulation shall always take precedence over the rules on family
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enterprise, i.e. will apply where family members involved in operation of a family
enterprise don’t have any other legal guarantee of their rights and obligation.

The rules on family enterprise shall also not apply in the event when in the operation
of family enterprise are involved the spouses alone. Here the Civil Code explicitly prefers
the rules on matrimonial property law. Thus, the rules on Family enterprise can be held
for subsidiary regulation as its application shall occur only when there is no prevalence of
the above defined statutory or contractual rules.

With respect to the prevalence of the matrimonial property law the question must be
asked whether a family enterprise can de founded only under the participation of the
spouses. We hold that this is not the case even in situations should the commercial
enterprise be in the ownership of one of the spouses and the other is personally involved
in the operation of the latter or works for the family on permanent basis. In situation like
this the rules on joint ownership of the spouses shall apply on the property rights for the
operation of such commercial enterprise as the profit from the operation of what belongs
only to one of them forms part of the joint ownership of the spouses. The question,
however, is whether, for the other spouse who is involved in the operation of the family
enterprise but is not the owner thereof, it would not be more useful to be in a position of
the family member involved in the operation. Such a member namely is not only entitled
to the profit share but has also the right to participate in the decision-making on principal
questions concerning the operation of the enterprise outside the usual business and in
questions on the disposal with the enterprise. Merely on the basis of being a spouse and
participation on the joint ownership of the spouses under statutory rules (SOLIL, J., 2014).
These rights do not belong to the other of the spouses under the rules of matrimonial
property law®.

2.7. Claims of family members involved in the operation of the family enterprise

Civil Code specifies as the basic right of family members involved in the operation of
the family enterprise the right to participate in profits from this operation. The legislation
does not specify more detailed conditions for determination of the amount of profit share
of each member with the exception of the rule that each family member should participate
in the extent corresponding to the amount and type of his work. It follows from the
wording of the legal provision that the decision-making of family members is subject to
the use of the entire profit of the family enterprise and, therefore, not only the part that is
intended for distribution among members of the family. Should this conclusion be
accurate, it means that members of the family by their decision affect what portion of the
profit will invested back for the development of family enterprise, its maintenance and
operation and what portion will be divided among family members. Family members are
therefore capable to influence the primary business decision-making on the use of the
profit in its entirety. The decision on the use profits from the family enterprise belongs to
all family members involved in the operation of the family enterprise, and this decision is
taken by a majority of votes. At this point it should be noted that the Civil Code does not
rule on the share of family members involved in the operation of the family enterprise to

5 The reason for the usefulness of the rules family enterprise may be, inter alia, the fact that,
pursuant to Section 118 Labour Code, there can be no employment relationship between the
SPOUSES.
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cover the loss of the family enterprise. We may hold that the entire business risk is borne
by the owner of the family enterprise. The legislation also doesn't rule for the obligation
of the involved family members to provide any cash or non-cash deposits to the family
enterprise. We hold, however, that the members of the family can mutually agree on the
provision of deposits for the owner of family enterprise.

In spite of the fact that the Civil Code regulates the entitlement of the family members
as the claim for share on the profit, it seems as a proper interpretation that the family
members are not entitled to a regular income for their personal work for the family
enterprise, With regard to the terms used there is no reason to consider the profit for
something different than the result of the current accounting period. If that were the case,
then the subject of decision of the family members shall be only the so called net profit,
i.e. the profit, after deduction of the tax duty chargeable to the owner of the family
enterprise, after deduction, when applicable, of social security contributions and
contributions to the State employment policy and health insurance premiums.

We can accept the interpretation that a family member will be entitled for his work for
the family enterprise to receive incomes, this regardless of whether the family enterprise
earns profits or not. This conclusion is also supported by the tax legislation that rules for
the taxation of income of family members involved in the operation of the family
enterprise and not for taxation of earned profits.

The law does not rule for payment of profit shares exclusively in cash. We can
therefore hold that a consideration can be also accepted. However, this will be in the
competence of the family member community.

Family members involved in the operation of the family enterprise can waiver their
claim to profit shares, this in the form of a notarial deed. This rule is undoubtedly a
mandatory one. However, it is questionable whether the members involved in the
operation of the family enterprise may define by mutual agreement rules for more accurate
profit distributions and concrete extent to which they will participate in the earned profit.
We are of the opinion that this may be the case, if such agreement is not a waiver of the
right to profit shares by some of the members. We also hold that family members involved
in the operation of the family enterprise can agree on what part of the profit shall be
distributed among them, and will not be used for further operation of the family enterprise.

If during the operation of the family enterprise some gains should be incurred, all
family members are entitled to them, this to the same extent as to profit shares. They are
entitled, to the same extent, to properties acquired from the profit earned. Therefore, the
question is, what represents the gains to the family enterprise, and what claims arise to
family members therefrom. Also in this case there are significant interpretation problems.
We may not exclude the interpretation that the gains to the family enterprise are not
identical with the commercial enterprise and become a separate property falling to the co-
ownership of family members. The share of each family member should be determined by
the extent of the amount and type of his/her work. Should this interpretation be correct,
then the concept of ,,collective asset™ (universitas rerum) the concept of mass as ruled by
the provisions of Section 501 Civil Code shall be lost. Among the characteristics of
collective assets belongs the definition that it is a set of two or more separate assets, all of
which belong to the ownership of a single person and are used for identical purpose. And
this would not be the case if the gains to the family enterprise and property acquired from
the profit would fall to the co-ownership of family members. Therefore we incline to the
conclusion that the claim to the share of family member on the gains to the family
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enterprise or on property acquired from the profits of the family enterprise should be
settled in cash, this in the case of termination of its involvement in the family enterprise.
The family members can waiver the claims to gains and shares in property by a statement
in the form of notarial deed. In the case that we admit the emergence of co- ownership
shares to gains and property acquired from profit, this will bring great legal uncertainty
for the owner of the family enterprise. Further on, the situation may arise that the family
enterprise ceases to have the character of an organized set of assets eligible for runing the
business.

Further rights of family members involved in the operation of the family enterprise
we consider for substantial, since they significantly restrict the ownership right of the
enterprise owner. Family members in a family enterprise shall have the right to participate
in decision-making with respect to operation of the enetrprise and the disposal with rhe
enterprise outside the regular operation. The Civil Code explicitly provides that the
principles concerning the operation of the business or its closing down are reserved for
the decision of the family members. To interpret properly the questions, what kind of
changes specificly have to be decided will be the task of the application practice and the
case law. However, we may presume that these issues involve changes of the subject of
business, changes of the established place of business of the enterprise, changes in
organizational structure and management and/ or questions of further development of
investments in the operation of the family enterprise (SVESTKA,J., DVORAK.,J., FIALA
J., ZKUKLINOVA, M. e. a., 2014, sv.II). And, lastly, the decision on termination and
dissolving of the family enterprise®.

Family members have, unless stipulated otherwise, the pre-emption right to the family
enterprise, which is to be disposed. Thus, the pre-emption right belongs to family members
also in the case of assignment of the enterprise by donation. The legislation rules explicitly
that even in the case of disposal of the property that, by its and designation, should
permanently serve for the operation of the enterprise, the family members possess the pre-
emption right. In practice, we may expect that family members will benefit from this pre-
emption right even as regards the immovable properties belonging to the family enterprise.
Due to the fact that the nature of the commercial enterprise as a family establishment is
not recorded in any public register and cannot be ascertained from public sources [27], the
person acquiring the property will not be able to find out prior to the conclusion of the
purchase agreement that the transferor is restricted by the pre-emption right of the family
members.

2.8. Transfer of the participation in family enterprise

The legislation is based on the non-transferability of participation of family members.
Any claims of family members have personal character and are non-transferable. An
exception is allowed if and only if it the transferee is one of the family members
exhaustively defined by the provisions. Section 700(1) Civil Code and all family members
who are involved in operation of the family enterprise agree with such transfer of

6 We consider the resolving of this question for essential. In the case the owner of a commercial
enterprise should not be allowed to cease, according to his/her own will , the operation of the
commercial enterprise run as family enterprise, it can be expected that it will be more suitable
for owners to give preference to contractual arrangement with working family members.
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participation. It is therefore obvious that the transfer can occur only if the person who
transfers or assigns ceases to be involved in operation of the family enterprise personally
and this will be taken over by the person of transferee, who meets the preconditions
therefor, being a relative or brother-in-law of the owner. The legislation does not rule on
the contract to transfer the participation in a written form and does not provide for the
prior consent of family members. as a condition for the implementation of the transfer. It
is therefore possible that the transfer will occur also on the basis of an oral agreement,
which shall be approved subsequently by all family members involved in the operation of
the family enterprise. In the event that such consent was not given and the transfer or
assignment would have taken place without the consent of all family members, we may
held such act for invalid due to the fact that the rule of Section 703 Civil Code ruling for
the transfer of participation has mandatory character. It is therefore a legal rule that does
not allow for any derogation and legal act arranging for transfer or assignment of the
participation would, without the consent of family members, conflict by its content with
the law (LAVICKY,P. e. a., 2014). If we agree with this argumentation we shall conclude
that this is the case of absolute nullity. With regard to the fact that we may expect a broad
spectre of opinions concerning the degree of the invalidity and or character as the statutory
rule - mandatory or relatively mandatory, we may admit that the invalidity is a rule
provided to protect the family members involved in the operation of the family enterprise,
that may be invoked only these members that are protected by granting the right to provide
consent to the transfer/assignment of the participation. Another issue of interest is the
assessment of the legal conduct, on the basis of which the transfer of participation to other
person than to a family member referred to in Section 700 (1)Civil Code would occur. In
such a case, we can conclude that this would a legally non- existent conduct.

We can presume that the transfer in accordance with the legislation can occur even for
consideration. We hold at the same time that only the case law will will resolve the
question whether by the transfer of participation the claims and rights associated therewith
shall be transferred as well, for example, entitlement to payment of profit for the period
preceding the transfer of participation. Making this conclusion we should deal with the
fact that the transfer of participation has the same consequences for the family member
whose participation terminates, as the cease of the involvement in the operation, according
to Section 705 Civil Code (LAVICKY, P. e.a., 2014). We believe that this is not so and
that the transfer of the participation is mentioned by the legislator deliberately in a separate
provision than the one that terminates the participation. We tend to believe that with the
transfer of the participation rights associated with the involvement in the operation of the
enterprise are transferred as well and therefore the unpaid and outstanding claims shall
follow. Thus we may interpret the assignment in that way that the legal status, which
enjoys the family member in question, shall be assigned to another member in unchanged
extent. We must realise that in the transfer of participation the family member cannot
apply the pre-emption right.

It remains a question whether the transfer of participation to other family member can
occur in the case of a death of family members. This conclusion we may refuse because
by the death of a family member involved in the operation of the family enterprise its
participation ceases and outstanding claims from this participation should be subject of
the succession.

246



2.9. Termination of participation of a family member

Family member’s involvement in the operation of family enterprise shall cease in the
case he/she stops to perform work for the family. The Civil Code does not specify any
formal requirements to this termination and it can be therefore expected that the demise
shall occur by a de facto cease of work for the family enterprise. Another reason for the
termination of the participation of a family member may be that he/she concludes an
employment contract or similar contract or enters in another relationship with the owner
of the commercial enterprise that precludes his/her participation in the family enterprise.
It can be expected that with regard to the eligibility requirements for family members
entitled to be involved in the operation, the termination may occur by cease through
divorce of the marriage that is basis for the brother-in-law relationship. And, finally, the
termination of the participation of a family member occurs also by his/her death.

For practical reasons, we consider for necessary that the termination of involvement
in the operation of family enterprise shall occur also due to a unilateral act of the owner
of the enterprise or on the basis of the decision of the family members involved in the
operation of the family enterprise. We may admit that in the application of this unilateral
termination of involvement the practices and conventions set during previous operation of
the enterprise. On the other side, completely unclear is the specification of claims arising
to a member family member upon termination of its involvement in the operation of the
enterprise and their settlement. According to the wording of Section 706 Civil Code we
may expect that the entitlement of the member is of pecuniary nature as the rules admit
that it may be broken down into instalments should an agreement to such end be
concluded or instalments shall be approved by decision of the Court. However, there isn’t
any closer definition of nature of this claim and its amount. We may suppose that the
legislator refers to settlement of all claims of member whose participation terminated and,
therefore, including the share on the gains and property acquired from the profits of the
family enterprise, which we consider for a meaningful interpretation. This means that
obviously the member’s share in the property shall be settled. If it stands up to the
conclusion of a mutual ownership to these increments and things taken from the profit, it
would be a cancellation and settlement of the mutual ownership, when a family member
whose participation to lapse, would always be entitled to a settlement amount in the
money. If the conclusion on the co-ownership by shares in there gains and property
acquired from the profits will stand, it would be a cancellation and settlement of the co-
ownership, where a family member whose participation shall terminate, is always entitled
to a settlement share in money. Due to the fact that the person that shall be obliged to pay
the share, would be probably the owner of the family enterprise — even if the legislation
completely avoids this issue — the claims of the former member would accrue to the
ownership of the owner of enterprise. Associated issues to the latter are whether the profit
of the family enterprise can be used for repayment to a former member and whether there
is any obligation to repay the Member with participation terminated, shall not arise to all
family members whose involvement in the enterprise continues. Specification as to whom
the claim on the settlement upon the termination shall be raises will therefore remain to
be settled by the case law. Whereas the question of locus standi in this dispute seems to
be clear, different conclusions can be reached with regard to the legal capacity to be sued.
The authors of this paper are of the opinion that the latter belongs only to the owner of the
family enterprise.
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2.10. Dissolution of the family enterprise

As we have defined one of the characteristics of family enterprise is its keeping in the
operation, we may conclude that the family enterprise ceases to exist due to the suspension
of its operation that is not of a temporary character. To the dissolution of family enterprise
comes by its disposal and we expect that also due to the succession to the family enterprise.
The question is whether the dissolution of the family enterprise occurs when the one or
more of the family members make use of their pre-emption right to the family enterprise
(SVESTKA,J., DVORAK.,J., FIALA J., ZKUKLINOVA, M. e. a., 2014, sv.II). And,
naturally, the dissolution of the family enterprise can also occur by agreement of the
persons involved in its operation.

We hold that the existence of the family enterprise shall be influenced by declaration
of bankruptcy on the property of its owner. To continue in the operation of the enterprise
as family enterprise after such declaration would be contrary to the principles of the
bankruptcy proceeding and the operation of the enterprise would also interfere with the
disposal rights of the liquidator of the bankruptcy. We may also find the interpretation that
the operation of the family enterprise may be terminated due to the circumstance that the
liquidator of the bankruptcy will not declare towards the family members involved in the
operation of the enterprise within 30 days after declaration of the bankruptcy that he shall
meet their requirements. This interpretation rests on the provision of the Bankruptcy
Proceedings Act that affects the contracts on fulfilment of mutual obligations, so far as
they remain unfulfilled on the opening day of the bankruptcy by the other party to the
contract as well. With regard to the fact that the existence of a non-fulfilled contract is the
condition for application of this statutory provision — and we characterise the family
enterprise as arrangement of contract-free relationships between family members, we may
hold this provision of the Bankruptcy act for non- applicable to the family enterprise.

CONCLUSION

In conclusion of our analysis and considerations, we should remind you that, unless
otherwise provided by law, family members can rule for their rights and obligation in a
way of derogation from the law. Prohibited are only legal acts that contra bonos mores,
violating the public order or rights relating to the personal status of persons, including
rights for protection of the personality of individuals.

In the next year, after the settlement of the re-codifying rules of the Czech civil law,
we may expect further interpretation of the rules on family enterprise by the case law of
general courts to be stablished on this issues, but also the one of the administrative courts,
e.g. in the context of defining the legal and illegal labour in the decisions of the labour
inspectorates relating to bailout the family without labour relations’. In the event that the

7 These questions are dealt by the case law already several years before the introduction of the
institute of the family enterprise. Most consequently were the features of dependent labour
defined by the Supreme Administrative Court in its decision of December 13.02.2014, sp. zn.
6 Ads 46/2013. Available at
http://www.nssoud.cz/filessSOUDNI_VYKON/2013/0046_6Ads_13 20140220123634_preve
deno.pdf
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labour will be defined as personal performance of a family member, we shall exclude the
conclusion that it could be held for illegal labour.
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Finané¢n4 asistencia — historia, vyvoj a budiicnost’ 2

The Financial Assistance — History, Evolution and Future

Abstrakt

Oznacenie financnd asistencia predstavuje subor pravidiel tykajucich sa financnej pomoci
poskytnutej zo strany obchodnej spolocnosti pri nadobudant jej viastnych akcii tretimi
osobami. Autorka v predkladanom prispevku upriamuje pozornost na pévod prdavnej
upravy tzv. zakazu financnej asistencie, ktory je obsiahnuty v § 161e zakona ¢. 513/1991
Zb. Obchodny zdkonnik. Cielom prispevku je preskumat dévody vediice k ustanoveniu
zakazu a priblizit vyvoj pravnej upravy na europskej urovni od takmer absoliitneho zdkazu
financnej asistencie az po jeho zjemnenie. Slovensky zakonodarca doposial’ nereagoval
na zmeny v eurdpskej uprave financnej asistencie a od striktného zdakazu finanénej pomoci,
okrem dvoch vynimiek, neupustil. Odkazujiic na principy sukromného prava uplatiiované
Vv prave obchodnych spolocnosti mdame za to, ze zdkonodarca by mal dostatocne preukdzat
nalezité dovody pre prisnu reguldciu zakazu poskytovania financnej asistencie tak, ako je
V suicasnosti naformulovand v Obchodnom zdakonniku.

Klucové slova: financna asistencia, zdakaz financnej asistencie, akciova spolocnost, druha
smernica

Abstract

The concept of financial assistance represents a set of rules relating to assistance given
by a company for the purchase of its own shares by third parties. The author draws
attention to the origin of the financial assistance prohibition, which is contained in the
Sec. 161e of the Act No. 513/1991 Coll. Commercial Code. The aim of the paper is to look
through the origins and development of legislation at the EU level — from an absolute ban
to a more relaxed model, when financial assistance is allowed. For now, the Slovak
legislator has not reacted to the changes at the EU level and has not abandoned the strict
ban on providing the financial aid. Taking into consideration principles of private law,

JUDr. Zofia Mréazové4, PhD., MCL je odbornou asistentkou na Katedre obchodného prava
a hospodérskeho prava Pravnickej fakulty Univerzity Pavla Jozefa Safarika v Kogiciach.
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the Slovak legislator shall reconsider reasoning for such a strict regulation of financial
assistance prohibition in the Commercial Code.

Key words: financial assistance, prohibition of financial assistance, joint stock
company, Second Directive

JEL Classification: K22

UVODOM K OZNACENIU FINANCNA ASISTENCIA

Pod oznaéenim finanéna asistencia mézeme rozumiet’ poskytovanie finanénej pomoci
obchodnymi spolo¢nostami tretim osobdm za G¢elom nadobudnutia ich vlastnych akcii.
Ide o stibor pravidiel, ktoré sa zameriavaji na (ne)moznost’ financovania nakupu akeii

Podla § 16le ods. 1 zakona ¢. 513/1991 Zb. Obchodny zakonnik (d’alej len ako
,,Obchodny zdkonnik*) ,,.Spolocnost nesmie v suvislosti s nadobudnutim jej akcii tretimi
osobami poskytovar tymto osobam preddavky, poézicky, uvery ani zdbezpeky.©
Financovanie nadobudnutia vlastnych akcii, priamo alebo nepriamo z majetku obchodne;j
spolo¢nosti, je tak v zmysle § 161e ods. 1 Obchodného zakonnika vyslovne zakazané.
Navyse, ani ovladana spoloc¢nost’ sa nesmie podiel’at’ na financovani nakupu akcii alebo
upisovania akcii ovladajicej spolo¢nosti.

Zakaz finan¢nej asistencie sa odvodzuje od v§eobecného principu zachovania kapitalu,
na zaklade ktorého sa stanovuje, okrem iného, aj obmedzenie pre nadobudanie vlastnych
akcii. Proklamovanym ti¢elom zékazu finan¢nej asistencie je najmi ochrana veritel'ov, ale
taktiez akcionarov a samotnej obchodnej spoloc¢nosti a jej majetku pred zneuzitim prava
zo strany ¢lenov §tatutarneho organu (Dolny, 2016: 69-70).

Pravny ukon, na zaklade ktorého by obchodna spolo¢nost’ zakazanti finanénii pomoc
poskytla, sa povazuje za absolitne neplatny, a to z dévodu jeho rozporu so zdkonom podl'a
§ 39 Zakona ¢. 40/1964 Zb. Obciansky zakonnik. Za rozhodujice sa povazuje faktické
pouzitie finanénych prostriedkov, a nie (pévodne dohodnuty) el pouzitia poskytnutych
prostriedkov spolo¢nostou (Pala, Palova, Zithanska, In Oveckova, 2017: 1113).

Obchodny zakonnik v § 161e ods. 2 upravuje dve vynimky zo zakazu financnej
asistencie. Prva vynimka sa vztahuje na tie tikony, ktoré sa vykonavaji v ramci beznej
¢innosti bank. Druha vynimka ustanovuje, ze zo zakazu finanénej asistencie s vyli¢ené
ukony vykonané v suvislosti s nadobudnutim akcii zamestnancami spolo¢nosti alebo pre
zamestnancov spolocnosti. V ramci druhej z uvedenych vynimiek sa finan¢né prostriedky
poskytuji prevazne za ucelom podpory zainteresovanosti zamestnancov na vysledkoch
hospodarskej ¢innosti obchodnej spolocnosti. Priklaname sa k nazoru, ze obe tieto
vynimky (Patakyova, In Patakyova, 2016: 678; Pala, Palova, Zitianska In Oveckova,
2017: 1113), anielen vynimka tykajuca sa poskytnutia finan¢nej asistencie zamestnancom
(Lysina, Zelendkova In Mamojka, 2016: 640) sa uplatnia iba za predpokladu, ze
poskytnutim finan¢nej pomoci hodnota vlastného imania neklesne pod hodnotu
zakladného imania spolo¢nosti spolu s povinne tvorenym rezervnym fondom, ktory
spolo¢nost’ povinne vytvara podl'a zakona (§ 161e ods. 2 in fine Obchodného zakonnika).

Ciel'om tohto prispevku je preskimat’ dovody, ktoré viedli slovenského zdkonodarcu
k stanoveniu zakazu finan¢nej asistencie, a priblizit' vyvoj pravnej Gpravy od takmer
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absolutneho zakazu financnej asistencie az po jeho uvolnenie nielen na eurdépskej urovni,
ale aj v niektorych okolitych &lenskych statoch, ako napr. Pol'sko, Madarsko, Ceské
republika alebo Holandsko. Oproti tomu, vnutro$tatna pravna Gprava financnej asistencie
Nemecka ¢i Franctzska zostala zachovana v povodnom striktnom zneni zakazu
poskytovat’ finanénu pomoc. Za ucelom naplnenia stanoveného ciel'a autorka vyuziva
kombinaciu metdd typickych pre oblast’ prava a spolocenskych vied, hlavne analyzu a
syntézu v spojitosti s historickou a komparativnou metédou.

Nakolko slovenska pravna uprava poskytovania finan¢nej asistencie zostava nad’alej
prisna a finan¢nu asistenciu okrem dvoch vynimiek zakazuje, v sucasnosti sa objavuju
nazory volajuce po vicSej flexibilite pravnej Upravy, ato najméd sdorazom na
financovanie akvizicii (Smalik, Medvec, 2016). Poskytnutie financnej asistencie sa
uskutociiuje na zaklade zmluvy, je teda stikromnopravnej povahy. Ked'ze kogentnost’
nepochybne znamena obmedzenie principu autondémie vole, musi vzdy existovat
racionalny dovod, ktory by toto obmedzenie odévodiioval (Melzer In Havel, Pihera, 2010:
227). V prispevku si preto kladieme otazku, ¢i existuje racionalny dévod na striktny zakaz
finan¢nej asistencie tak, ako je v sucasnosti formulovany slovenskym zdkonodarcom
v Obchodnom zakonniku.

1. K HISTORII FINANCNEJ ASISTENCIE
1.1. Povod pravidiel upravujicich zakaz finanénej asistencie

Korene pravnej upravy zakazu poskytovania finan¢nej pomoci siahaju do Velkej
Britanie. Historicky bola finan¢na asistencia vnimana anglickym pravom negativne ako
zdroj fiktivneho kapitalu. Poukazujuc na historicky vyvoj pravnej Gpravy, viaceri autori
sa nezhoduju v tom, ¢i pravidla finan¢ne;j asistencie boli vytvorené sudnym systémom uz
v 19. storoci, a to v spojitosti s vymedzenim zasady zachovania kapitalu v obchodnych
spolo¢nostiach (Hoof, 2011: 157) alebo priamo kodifikaciou pravidiel v anglickom
zakone 0 obchodnych spoloénostiach z roku 1928 - ¢l. 16 Companies Act 1928, neskor
konsolidovanych v Companies Act 1929 (Davies, Worthington, 2012: 359), a to na
zéklade odporucani Komisie pod vedenim W. Greene-a, podla ktorych bolo poskytovanie
finan¢nej asistencie V rozpore so zdkazom nadobudania vlastnych akcii (Trevor v.
Whitworth 1887 12 App Cas 409).

V stlade s odporacaniami bol prijaty ¢lanok ¢l. 45 Companies Act 1929, neskor
novelizovany vo forme ¢l. 54 Companies Act 1948, v zmysle ktorého bolo ,,nezdkonnym
také konanie, ktorym spolocnost, priamo alebo nepriamo, prostrednictvom uveru, zaruky,
zabezpecenia alebo inym obdobnym spésobom poskytne financnu asistenciu tretej osobe
za ucelom alebo v suvislosti s kupou alebo upisanim akcii spolocnosti.*

Clanok 54 Companies Act 1948 dalej vyslovne ustanovoval, ze finanéna pomoc
nepodliehala zakazu, ak

a) poskytnutie finanénych prostriedkov bolo sucastou beznej obchodnej ¢innosti
spolocnosti,

b) poskytnutie finanénych prostriedkov bolo zamerané na nadobudnutie akcii
spolo¢nosti alebo akcii jej dcérskej spolocnosti spravcom v prospech
zamestnancov, vratane ¢lenov Statutarneho organu, ktory mali plateny pomer so
spolo¢nostou, alebo
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c) uver bol poskytnuty osobam - zamestnancom, odlisnym od ¢lenov Statutirneho
organu, za uc¢elom nadobudnutia akcii spolocnosti.

Ako zaujimavost’ mozno uviest’, Zze uvedeny clanok obsahoval taktiez pefiaznu sankciu
za porusenie zédkazu finan¢nej asistencie, a to v maximalnej vyske 100 libier pre samotnu
spolo¢nost’ a d’alSie zodpovedné osoby.

Az Companies Act 2006 priniesol vyraznejSie zmeny, ako niz$ie poukazeme, pod
vplyvom eur6épskeho vyvoja. V sucasnosti, hoci sa na akciové spolo¢nosti vzt'ahuje zakaz
finan¢nej asistencie, finan¢n pomoc mdzu poskytnit’ za splnenia uréitych podmienok,
tzv. white wash procedure, v zmysle ktorych musia riadiace organy poskytnat’ vyhlasenie
0 solventnosti spolocnosti a valné zhromazdenie musi konkrétnu finanéni pomoc
odsthlasit. Zakladnou podmienkou vsak je, aby sa finan¢na asistencia nedotkla Cistého
obchodného imania spolo¢nosti, inak mdéze byt poskytnutd iba zo zisku ur¢eného na
prerozdelenie (distributable profits).

AZ do prijatia Companies Act 2006 sa anglicka uprava pravidiel finan¢nej asistencie
sa uplatnovala pre stkromné obchodné spolo¢nosti (private companies) ako aj verejné
obchodné spolo¢nosti (public companies). Aktualne sa vSak zakaz finan¢nej asistencie na
sukromné spolo¢nosti nevztahuje.

1.2. Zakaz financnej asistencie na europskej urovni

Vo vigsine eurdpskych krajin sa zakaz finan¢nej asistencie stal suc¢ast'ou narodnych
pravnych poriadkov po tom, ¢o Vel'ka Britania vstupila do Eurdpskej tinie a v roku 1973
ziadala o upravu zdkazu financnej asistencie aj na eurdpskej urovni. Dna 13. decembra
1976 bola prijatd tzv. Druhd smernica Rady ¢. 77/91/EHS o koordinacii ochrannych
opatreni, ktoré ¢lenské Staty vyzaduju od obchodnych spolo¢nosti na ochranu zaujmov
spolo¢nikov a tretich 0sdb v zmysle druhého odseku ¢lanku 58 Zmluvy, pokial’ ide o
zakladanie akciovych spolo¢nosti, udrziavanie a zmenu ich zakladného imania, s cielom
dosiahnut’ rovnocennost’ tychto opatreni (d’alej len ako ,,Druhda smernica®), ktora v ¢l. 23
upravovala zakaz finan¢nej asistencie nasledovne:

1. Spolocnost nesmie poskytovat' zalohy, poskytovat péozicky ani zaruky s cielom
umoznit nadobudnutie vilastnych akcii tretej osobe.

2. Odsek 1 sa nevztahuje na transakcie uskutocnené v ramci beznych obchodov
bankami a inymi finanénymi instituciami ani na obchody uskutocnené s cielom
nadobudnutia akcii zamestnancami alebo pre zamestnancov spolocnosti alebo
spoloc¢nosti s niou prepojenych. Tieto transakcie a obchody vSak nesmii sposobit
zniZenie cisteho obchodného imania spolocnosti pod ciastku stanovenu v clanku
15 ods. 1 pism. a).*

Nakol’ko mal ¢lanok 23 Druhej smernice kogentntl povahu, ¢lenské staty boli povinné
zékaz finan¢nej asistencie transponovat’ do vnutrostatnych pravnych poriadkov. Postupne
bolo znenie ¢lanku 23 Druhej smernice podrobené znacnej kritike zo strany odbornikov
a akademikov, ked'Ze pravidla boli postavené na premise, ze poskytovanie uverov
apodziCiek za ucelom nadobudnutia akcii spolocnosti by nemalo byt akceptovatelné.
Avsak spolo¢nosti nad’alej vyuzivali na dosiahnutie rovnakého ciel’a v praxi iné postupy,
odli$né od finan¢nej asistencie, ktoré boli pravne konformné (Rychly, 2004: 145).
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1.3. Upustenie od striktného zikazu financ¢nej asistencie

Po odbornych hlasoch volajucich po zmene, Komisia v roku 1996 zacala organizovat’
stretnutia skupiny odbornikov tzv. skupiny SLIM (Simpler Legislation for the Internal
Market), ktora navrhovala, okrem iného, aj reviziu ¢l. 23 Druhej smernice o finanénej
asistencii. Obdobne, skupina expertov (The High Level Group of Company Law Experts)
pod vedenim J. Wintera, sledujiic celkovli modernizaciu eurdpskeho prava obchodnych
spoloénosti, sa vo svojej sprave zo 4. novembra 2002 priklonila k povoleniu finanénej
asistencie v rozsahu rozdeliteInych rezerv obchodnej spolo¢nosti. Spoloc¢nost by tak bola
opravnena poskytnit’ Gver, ktorého nesplatena ¢ast’ by bola pokryta z rezerv spolo¢nosti
opravnenych na prerozdelenie (The High Level Group of Company Law Experts, s. 85).
Navyse, Skupina expertov odportiéala, aby sa poskytnutie finanénej asistencie viazalo na
sthlas valného zhromazdenia, s vynimkou situacie, kedy spolo¢nost’ poskytuje finan¢nt
asistenciu v zmysle ¢l. 23 ods. 2 Druhej smernice. Podla spravy sa za pripustné
povazovalo aj udelenie generdlneho suhlasu Statutdirnemu organu valnym zhromazdenim
s poskytnutim finan¢nej asistencie na urcité ¢asové obdobie, napr. na pét’ rokov.

Dna 21. maja 2003 Komisia prijala Akény plan modernizacie prava obchodnych
spoloénosti a efektivnejsie riadenie podnikov v Eurdpskej tnii (COM 2003/0284
vV konecnom zneni), v ktorom vyslovne navrhla uvolnenie prisneho zdkazu financnej
asistencie. Prvotny navrh, formulovany Komisiou, bol odbornou obcou prijati kriticky
vzhl'adom na mnoZstvo prisnych anejasnych pravidiel, podla ktorych malo byt
spolo¢nostiam umoznené financovat’ nakup ich vlastnych akcii tretimi osobami. Pévodny
navrh musel byt preto prepracovany.

Az smernicou Europskeho parlamentu a Rady 2006/68/ES z 6. septembra 2006, ktorou
sa novelizovala Druha smernica, doslo k upusteniu od striktného zakazu financnej
asistencie. Novela umoznila ¢lenskym Statom finanénu asistenciu povolit’ za splnenia
ur¢itych, v smernici explicitne $pecifikovanych, podmienok (tzv. white-wash procedure).
Smernica vSak neukladd c¢lenskym Statom povinnost' finanénl asistenciu povolit’.
V zmysle smernice 2006/68/ES:

YAk Clenskeé staty povoluju spolocnosti bud’ priamo, alebo nepriamo poskytovat
preddavky, pozicky alebo zdbezpeky s cielom nadobudania jej viastnych akcii tretou
osobou, podmienia tieto transakcie splnenim podmienok [...].*

Podmienky su stanovené tak, aby sa finan¢na asistencia uskutoc¢nila:

a) na zodpovednost’ spravneho alebo riadiaceho organu,

b) za spravodlivych obchodnych podmienok, po nalezitom prevereni tiverovej bonity
(finan¢nej sposobilosti) tretej osoby,

€) spredchadzajicim suhlasom valného zhromazdenia, ktoré sa oboznami
S pisomnou spravou o finan¢nej transakcii predlozenou Statutdrnym organom, a

d) vrozsahu maximalne stanovenej vysky. Transakcia totiz nesmie spdsobit’ znizenie
Cistého obchodného imania pod vysku upisaného zdkladného imania zvySenu o
rezervné fondy, ktoré nie je mozné podla pravnych predpisov ani stanov
spolo¢nosti rozdelit’.

Podmienky pri poskytovani finan¢nej asistencie zvyraziiuju rolu riadiaceho organu
a jeho povinnost’ konat' zodpovedne. Schvalenie financnej asistencie podlicha suhlasu

254



valného zhromazdenia, ktory musi byt udeleny vopred. Samotny suhlas sa predpoklada
iba v suvislosti s poskytnutim finanénej asistencie, nie so zmluvou, na zaklade ktorej je
poskytovana.  Uvedeny vypocet vynimiek je kumulativny, avSak ako celok su
formulované pre ¢lenské $taty ako opcia. Clensky §tat moze, ale nemusi vynimky vo
svojom pravnom poriadku pripustit’.

2.  SUCASNA PRAVNA UPRAVA FINANCNEJ ASISTENCIE
2.1. Eurépska unia

Druha smernica, obsahom ktorej su pravidla o poskytovani financnej asistencie, bola
neskor nahradena Smernicou Eurdpskeho parlamentu a Rady 2012/30/EU z 25. oktdbra
2012 (U. v. EU L 315, 14.11.2012), v ramci ktorej sa pravna uprava finanénej asistencie
presunula z €l. 23 do ¢lanku 25, avSak bez vyraznych zmien. V sudasnosti je finanéna
asistencia upravena v ¢lanku 64 Smernice Eurdpskeho parlamentu a Rady (EU)
2017/1132 zo 14. jina 2017 tykajucej sa niektorych aspektov prava obchodnych
spolo¢nosti (U. v. EU L 169, 30.6.2017, s. 46 — 127). Vzhladom na to, ze za posledné
obdobie nedoslo k vyraznym obsahovym, ale skor iba formalnym zmendm, niet dovodu
sa opdtovne vracat’ k ustanoveniam o finan¢nej asistencii obsiahnutym v najnovsej
konsolidovanej smernici, ale posta¢i iba odkazat’ na znenie formulované v smernici
2006/68/ES.

2.2. Clenské §taty s prisnym zikazom poskytovat’ finanént asistenciu

Napriek tomu, ze na eurdpskej tirovni doslo k uvolneniu pravidiel pre poskytovanie
finan¢nej asistencie, nie vSetky ¢lenské §taty sa rozhodli ist’ rovnakym smerom a prisne
pravidla si ponechali. Prikladom méze byt napriklad Nemecko, Franctuzsko alebo
Spanielsko, ¢i uz ako sme vyssie uviedli, Slovenské republika. I ked’ hovorime o zékaze,
pravne poriadky nad’alej upravuji vynimky vztahujice sa na bezné Cinnosti bank
anadobudanie akcii zamestnancami, kedy sa finan¢na pomoc umoziuje. Napriek
uvedenym vynimkam nie je finan¢na asistencia per se povolena.

V Nemecku bol zakaz finan¢nej asistencie transponovany do § 71a ods. 1 nemeckého
zakona o akciovych spolo¢nostiach (Aktiengesetz) v roku 1978. Uvolnenie prisnejsich
pravidiel nemalo vplyv na nemecku pravnu Gpravu, ktora si prisny Standard zachovala. Na
rozdiel od akciovej spolo¢nosti, na spolo¢nost’ s ru¢enim obmedzenym sa pravidla zakazu
finan¢nej asistencie neaplikuji. Pravidla poskytovania finanénej asistencie si nemeckymi
sudmi Siroko interpretované. Napriklad, prispevky bez protihodnoty alebo primeraného
naroku na splatenie, t.j. dary alebo odpustenie dlhov su rovnako povazované za finan¢nt
pomoc.

Obdobne francuzske pravo zakazuje, aby spolocnost’ poskytla finan¢nti pomoc tretim
osobam za ucelom nadobudnutia vlastnych akcii spolocnosti. Zakaz sa vztahuje nielen na
beznu akciovu spolocnost’ (société anonymes — clanok L.225-216) ale aj na zjednodusenu
akciovu spolo¢nost’ (sociétés par actions simplifiées).

Striktny zékaz je obsiahnuty aj v pravnej uprave Spanielska, a to nielen pre verejné ale
taktieZ aj pre sukromné spolo¢nosti (¢1. 143 ods. 2 Ley de Sociedades de Capital upravuje
zakaz pre spolo¢nosti s ruéenim obmedzenym a ¢lanok 150 Ley de Sociedades de Capital
pre akciové spoloc¢nosti).
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2.3. Clenské §taty s voPnej$im pristupom k poskytovaniu finanénej asistencie

| ked’ anglické pravo bolo prvotne vzorom pre prisnu eurépsku tipravu, bola to prave
Vel’ka Britania, ktord medzi prvymi zjemnila pravnu Gpravu a umoznila poskytovanie
finan¢nej asistencie podla stanovenych eurdépskych podmienok. Tuto prilezitost’ vyuzilo
viacero ¢lenskych $tatov, medzi ktorymi mozeme spomentt’ aj okolité §taty ako Ceska
republika, Mad’arsko a Pol'sko, ktoré implementovali smernicu 2006/68/ES do svojich
vnutrostatnych pravnych poriadkov.

V zmysle ceskej pravnej Upravy sa za finanént asistenciu povazuje poskytnutie
zalohy, pozicky alebo tveru zo strany obchodnej spolo¢nosti na ucely ziskania podielu,
alebo poskytnutie zabezpecenia pre tieto ucely (§ 41 Zakona ¢. 90/2012 Zb. o obchodnich
spole¢nostech a druzstvech, d’alej len ako ,,ZOK*). Pravna tiprava finan¢nej asistencie pri
akciovej spoloCnosti obsiahnutd v § 311 anasl. ZOK, nadvdzujuc na vSeobecné
vymedzenie financnej asistencie v § 41 ZOK, vychadza priamo z¢l. 25 smernice
2012/30/EU, v stcasnosti z ¢lanku €. 64 smernice 2017/1132/EU. Podmienky pre
poskytnutie financnej pomoci akciovou spolocnostou musia byt splnené kumulativne.
Pravidla poskytovania financnej asistencie pre akciové spolo¢nosti si postavené na
predpoklade predchadzajuceho povolenia obsiahnutého v stanovach spolo¢nosti. Oproti
tomu, pri spolocnosti srucenim obmedzenym nemusi byt finan¢na asistencia
spolo¢enskou zmluvou dovolena, musi vSak byt’ poskytnuta za spravodlivych podmienok.
Podmienkou pri spolo¢nosti s ru¢enim obmedzenym je taktieZ vypracovanie pisomnej
spravy so zdovodnenim poskytnutia finan¢nej pomoci a uvedenim vyhod a nevyhod, ktoré
z takéhoto konania pre spolo¢nost’ vyplyvaja, ale taktiez aj zddvodnenie, preco
poskytnutie finan¢nej asistencie nie je v konflikte so zdujmom spolo¢nosti (§ 200 ZOK).
Poskytnutim finan¢nej asistencie si obchodna spolo¢nost’ nesmie privodit’ upadok.

Mad’arska pravna uprava financnej asistencie je v sicasnosti upravena v ¢l. 3:227
madarského Obgianskeho zédkonnika. Ukony v rozpore s podmienkami poskytovania
finan¢nej asistencie by spdsobovali neplatnost’ transakcie z dévodu rozporu so zakonom.
Obdobne pol'skd pravna uprava podla ¢l. 345 Zakona o obchodnych spoloc¢nostiach
umozinuje poskytovat’ financnu asistenciu zo strany akciovych spolocnosti po splneni
podmienok obsiahnutych v zakone. Mad’arska aj pol'ska pravna Uprava priamo sleduju
podmienky formulované v eurépskej smernici.

Zaujimavostou je, ze pravidla finan¢nej asistencie boli obsiahnuté v talianskej pravne;j
uprave este pred samotnym prijatim Druhej smernice, konkrétne v Obchodnom zadkonniku
z roku 1882. AZ neskor boli mierne pozmenené v Ob¢ianskom zakonniku z roku 1942 tak,
aby boli v stulade so smernicou ¢. 77/91/EHS. Taliansko neskor smernicu 2006/68/ES
implementovalo Dekrétom ¢. 142 zo 4. augusta 2008 a pravnu Upravu prispdsobilo po
vzore eurdpskeho vyvoja. Pravidla poskytovania financnej asistencie su v sucasnosti
upravené v ¢lanku 2358 Obéianskeho zakonnika pre akciové spolo¢nosti a v ¢lanku 2474
Obcianskeho zakonnika pre spolocnosti s ru¢enim obmedzenym. Uvedeny dekrét sa vSak
vztahuje vyluéne na akciové spolocnosti (societa per azioni), ktoré si opravnené
poskytovat’” finanénii pomoc za ucelom nékupu alebo upisania svojich akcii za
predpokladu, ze pomoc je v stlade so zakonnymi podmienkami (po vzore eurdpskej
upravy) a vyska finan¢nej pomoci nepresiahne sucet ich Cistého prijmu, nerozdeleného
zisku a ostatné rozdelitelné rezervy, ako su uvedené v poslednej uctovnej zavierke.
Samotny dekrét vSak nemeni pravidla o poskytovani financnej pomoci pre spolo¢nost’
S ru¢enim obmedzenym, na ktoré sa nad’alej aplikuju striktné obmedzenia.
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Na zadklade komparacie viacerych pravnych poriadkov Cclenskych Statov
usudzujeme, Ze zatial’ o niektoré Staty svoje pravne poriadky zmenili po vzore eurdpske;j
pravnej upravy, striktny zdkaz poskytovania finan¢nej asistencie nad’alej zostava
zachovany v inych ¢lenskych Statoch bez vyraznejSich zmien.

3. POZICIA SLOVENSKEJ REPUBLIKY A JEJ BUDUCNOST

Slovensky zakonodarca doposial’ nereagoval na zmeny v eurdpskej Gprave finanénej
asistencie a od striktného zakazu finan¢nej pomoci (okrem dvoch povodnych vynimiek
tykajucich sa ¢innosti bank a nadobudania akcii pre zamestnancov) neupustil. Prisny
zakaz dokonca rozsiril aj na nova formu obchodnej spoloénosti — jednoduchu spoloé¢nost’
na akcie. Podla § 220s ods. 3 Obchodného zakonnika, stanovy jednoduchej spolo¢nosti
na akcie mozu urcit’, ze ustanovenie § 161e ods. 2 Obchodného zédkonnika sa primerane
vzt'ahuje aj na fyzické osoby podl'a § 220r ods. 1 pism. b) Obchodného zakonnika. To
znamend, ze vylucenie aplikicie zakazu financnej asistencie sa vztahuje nielen na
zamestnancov, ako je to pri akciovej spolocnosti (§ 161e ods. 2 Obchodného zédkonnika),
ale aj na iné fyzické osoby podnikajice na zaklade Zzivnostenského opravnenia alebo na
zaklade iné¢ho nez zivnostenského opravnenia, ktorych vysledky ¢innosti pre spolocnost’
su predmetom prav duSevného vlastnictva. Zakonodarca vsak blizsie v dévodovej sprave
neuviedol, z akého dévodu sa rozhodol striktné pravidla zdkazu financnej asistencie
aplikovat aj na jednoduchu spolo¢nost’ na akcie.

Otazne teda zostava, ¢i by mala slovenska pravna uprava zostat’ zachovana, alebo by
sa mala vydat’ po smere europskych zmien, a povolit’ poskytovanie finanénej asistencie
za podmienok white wash procedure. Takéto povolenie by odstranilo viaceré
problematické polemiky (Smalik, Medvec, 2016: 29).

Nakol'ko sme na zaklade komparacie nedospeli k jednotnému zaveru, musime svoju
pozornost’ upriamit’ na povahu konceptu finan¢nej pomoci. Poskytnutie financnej
asistencie sa uskutociiuje na zéklade zmluvy, je teda sukromnopravnej povahy. Ked'ze
kogentnost’ nepochybne znamena obmedzenie principu autondémie vole, musi vzdy
existovat’ racionalny dovod, ktory by toto obmedzenie odévodnioval. Domnievame sa, Ze
pravidla finan¢nej asistencie by mali primerane chranit’ zdujmy veritel'ov a akcionarov
spoloénosti, avSak zvySend ochrana by nemala byt neproporciondlna k rozsahu
uplatiiovania slobody zo strany spolo¢nosti. Ak nie je dovod pre prisnu pravnu Gpravu pri
uzatvarani beznych tverovych zmlav je otdzne, pre¢o by mal byt rezim finanénej
asistencie v tomto pripade odlisny (Havel, 2004: 464). Ked’ze pravna Gprava obchodnych
spolo¢nosti by mala klast’ doraz na posilnenie principu zmluvnej autonémie, zastavame
nazor, ze sa ziada formulovat’ pravidla obsiahnuté v Obchodnom zakonniku flexibilnejSie.
V stcasnosti autondomiu vole stran nahradzuju do znacnej miery kogentné pravidla,
a priestor pre skuto¢nu autondémiu vole sa zuzuje (banky, zamestnanci), pripadne dokonca
celkom straca (zékaz finanénej asistencie per se).

V pripade pravnej upravy zakazu financnej asistencie je teda sloboda stran vyrazne
obmedzena. Priklaniame sa preto k nazoru, ze je potrebné prehodnotit’ ipravu prisneho
zékazu, a to nielen vzhI'adom na proklamované problémy s tym spojené (Smalik, Medvec,
2016: 29). Stotozitujeme sa tak s vyjadrenim publikovanym takmer pred 15 rokmi, teda
v obdobi, kedy sa flexibilita v poskytovani finan¢nej asistencie riesila v ramci (buduceho)
rekodifika¢ného procesu sukromného prava v Ceskej republike ,,Stdt se totiz pod rouskou
ochrany trhu a samotnych spolec¢nosti pousti do omezeni specifického okruhu smluv, aniz
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by zdroven jednoznacné prokdzal, Ze mezi piijckou v ramci financni asistence a béznou
pujckou podle obcanského zakoniku je za spinéni beznych podminek rozdil [...] soukromé
spolecnosti a jeji akciondri jsou chraneéni proti vlastnimu jednani, aniz by bylo socidalné
prokazano, Ze je to Zadouct ¢i vhodné.* (Havel, 2004: 464).

ZAVER

Pravidla upravujuce finanénll asistenciu, obsiahnuté v pravnych poriadkoch
jednotlivych ¢lenskych $tatov Eurdpskej unie, maji svoj pévod v tzv. Druhej smernici,
ktora zaviedla pravidla tykajuce sa finan¢nej asistencie pre akciové spoloc¢nosti po vzore
anglickej pravnej Upravy. Uvolnenie prisnej upravy finanénej asistencie na eurdpskej
urovni vyuzilo viacero S§tdtov na zmenu svojich vnutroStatnych pravnych uprav.
Domnievame sa, ze slovensky zdkonodarca by sa mal vydat’ cestou flexibilnejsej pravne;j
upravy poskytovania finanénej asistencie, a to aj S dérazom na presadzovanie zmluvne;j
slobody v prave obchodnych spoloénosti.
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Zodpovednost’ za Skodu sposobenti autonémne a poloautonémne
riadenymi vozidlami podPa slovenského pravneho poriadku?®

Liability for damage caused by autonomous and semi-autonomous
vehicles under Slovak law

Abstrakt

NajvyznamnejSie automobilky (Volkswagen, Daimler, Toyota, Tesla, BMW, \Volvo)
rovnako ako vedci v Silicon Valley stile naliehavejsie pracujii na vyvoji, testovani
a pouzivani autonémnych vozidiel. Stidia The National Highway Traffic Safety
Administration (NHTSA) odhalila, ze 94 % dopravnych nehod ma na svedomi ludsky
faktor (National Highway Traffic Safety Administration, 2016), pricom prdave autonomne
vozidla (i ked samozrejme nedokazu eliminovat vsetky tieto nehody) mézu vyznamnym
sposobom prispiet’ k zvySeniu bezpecnosti cestnej dopravy, odborné Studie uvadzaju
zniZenie stretov dopravnych prostriedkov az 0 80 % (Albright et al., 2015).% KedZe
autonomne systémy riadenia sa budu stavat stile obvyklejSou formou riadenia vozidiel,
otazka ,,Kto by mal niest pravnu zodpovednost za Skodu v pripade ich pouZitia“ je coraz
aktualnejsou a diskutovanejsou otazkou (spolu s etickymi aspektami transportnych
algoritmov, ktoré by mali uskutocnovat' rozhodnutia vediice v niektorych pripadoch
K vzniku ujmy na zdravi ¢i Zivote). Prispevok sa snazi pontiknut’ pohlad na vyuZitelnost
(vo vztahu k vysoko a plnoautonomnym systémom vzhladom na ich zatial chybajiice bezné
vyuzivanie skor hypoteticku, vo vztahu k poloautomatickym systéemom uz redlnu)
existujucich zodpovednostnych pravidiel slovenského pravneho poriadku na Skodové
situdcie s ucastou polo- a plnoautonomnych vozidiel ako osobnych vozidiel vyuZivanych
ako prostriedok dopravy na cestnych komunikdaciach.

1 doc. JUDr. Marianna Novotn4, PhD. a doc. JUDr. Monika Juréové4, PhD. pdsobia na Katedre
obcianskeho a obchodného prava Pravnickej fakulty Trnavskej univerzity v Trnave.

Prispevok vznikol v ramci rieSenia projektu APVV ¢. APVV-14-0061 ,,Rozsirovanie socialnej
funkcie slovenského sikromného prava pri uplatiiovani zasad eurdpskeho prava“.

Ide oodhad, ktory pocita s masivnym nahradenim sacasnych stupiiov riadenia 0-2,
vysokoautomatizovanymi a plnoautomatizovanymi stupfiami riadenia 3-5. Vzhladom na
postupné zavadzanie vozidiel riadenych autondmnym systémom vsak uvedena percentualna
redukcia nehod nebude narazova, stidie uvadzaju, ze do roku 2035 by sa tato mala pohybovat’
V rozmedzi 7 az 15 %.
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Klucové slova: internet veci, autonomne vozidla, zodpovednost' za Skodu, zodpovedné
subjekty

Abstract

Major automakers (Volkswagen, Daimler, Toyota, Tesla, BMW, Volvo) and Silicon
Valley experts are working hard to develop and release fully autonomous cars. The study
of the National Highway Traffic Safety Administration revealed that 94 percent of crashes
can be tied to a human factor (National Highway Traffic Safety Administration, 2016).
Autonomous vehicles would not eliminate all these crashes, however, they should
significantly enhance motor vehicle safety, according to expert studies could be the crash
frequency reduced by 80 percent (Albright et al., 2015). As autonomous driving is
becoming more common, question ,,Who should be held liable for crashes involving
autonomous vehicles* is an increasingly upcoming and discussed issue (along with the
ethical aspects of transportation algorithms that should make decisions leading, in some
cases, to injuries or even death). This paper aims to provide an overview of the status of
applicability (in relation to high and fully autonomous systems more hypothetical, in
relation to semi-autonomous systems already real) of the existing Slovak liability rules in
situations involving semi and fully autonomous vehicles that are used by individuals as
means of transportation on public roads.

Key words: internet of things, autonomous driving, liability for damage, subjects liable
for damage

JEL Classification: K13

UVOD

Nedel'na noc 18. marca 2018 bola tragickou nielen pre 49-ro¢nt chodkynu Elaine
Herzberg zo §tatu Arizona, USA, ktora prave v tito noc zomrela v dosledku stretu s
autonémne riadenym vozidlom spolocnosti Uber, ale negativny dopad mala aj pre
samotnu spoloc¢nost’ Uber, ktord si pripisala smutné prvenstvo prvym zaznamenanym
usmrtenim ¢loveka narazom vozidla, ktoré bolo riadené roboticky v beznej prevadzke.
Napriek tomu, Ze prvé zavery policajného vySetrovania smerovali skor k verzii zavinenia
tejto nehody chodkyiou, ¢oraz vyraznejSie zaznievali a zaznievaju i hlasy odbornikov,
podla ktorych doslo popri nedostatku nalezitej starostlivosti na strane vodi¢a Uberu
rovnako ako na strane obete aj k zlyhaniu autonomneho systému riadenia, ktorého
senzory a kamerové vybavenie vratane systému Lidar, ktory vysiela laserové impulzy na
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preverovanie okolia, mali detekovat’ chodkytiu a jej poziciu na ceste* a naleZite reagovat
(Calo, Smith, 2018, Arrowood, 2018).

Dopravné nehody ¢i zranenia (v niektorych pripadoch i s fatdlnymi nasledkami) sa
V procese vyvoja atestovania autondmnych foriem riadenia tymto technolégiadm
nevyhybali ani pred udalostou v Arizone. Napr. v roku 2016 na Floride doslo k stretu
automobilu Tesla, idaceho v mdde ,,autopilota“ s privesom nakladného automobilu, ktory
viedol k smrti vodi¢a Tesly.®

Napriek uvedenym tragédiam ako i d’al§im nehodam bez fatalnych nasledkov, ktorych
sucastou boli autonémne vozidla v ich testovacej prevadzke, je uz dnes zrejmé, ze
vzhl'adom k tomu, Ze absolitna vdc¢sina nehdd dopravnych prostriedkov je spésobena
chybou vodica, zavedenie poloautonomnych ¢i plnoautonomnych prvkov riadenia zvysi
vyznamnou mierou bezpeénost’ na cestach vylacenim takych pri¢in nehod ako su
prekrodenie rychlosti, riadenie pod vplyvom alkoholu a pod.

V nadviznosti na stdle napredujiici vyvoj autonémnych technoldgii riadenia
a v spojeni so skuto¢nostou, Ze nehody s naslednym vznikom majetkovej ujmy a ujmy na
zdravi, ¢i dokonca na zivote budu SirSie vyuzivanie i tychto technologii sprevadzat,
autorky sa v prispevku zamyslaji, do akej miery koreSponduje technologicky pokrok
v tejto oblasti s existujicou slovenskou pravnou Upravou deliktného prava, ktoré vo
vztahu k §kode sposobenej dopravnym prostriedkom nepocita momentalne s osobitnou
normativnou upravou vo vztahu k autonomnym systémom riadenia. Zakladna hypotéza
spociva v presvedCeni autoriek, Ze napriek chybajicej explicitnej Gprave, sa dokazu aj
sucasne platné audinné zodpovednostné normy vysporiadat (i ked’ v niektorych
pripadoch s vyraznym prispenim vykladovych metod) s otazkou, kto, v akom rozsahu a za
akych podmienok nesie zodpovednost’ za Skodu, priCina ktorej spocivala v pouziti
poloautonémneho alebo autonémneho systému riadenia vozidla.

Samozrejme s vyuzivanim autonomnych vozidiel bude okrem zodpovednostnych
aspektov spojenych mnozstvo d’alSich otdzok suvisiacich s vyuzivanim ziskanych dat,
ochranou osobnosti, etickymi aspektami a pod. (pozri napr. Collingwood, 2017: 32-45),
ktoré vSak nie st predmetom skiimania tohto prispevku.

1. AUTONOMNE A POLOAUTONOMNE SYSTEMY RIADENIA
VOZIDIEL

Technické riesenia systémov autonémnosti vozidla mézu vzhladom k zvolenému
rieSeniu Grovne samostatnosti riadenia vozidla variovat’ od situacii, v ktorych systémy
vozidla nepreberaju nad vozidlom Zziadnu kontrolu (tuto ma vodic¢), avSak dokazu

Uber v maji 2018 vydal stanovisko, podla ktorého bol pravdepodobnou pri¢inou kolizie
prototypu autonémneho vozidla problém v softwari, Glohou ktoré¢ho je rozhodnit, akym
sposobom mé vozidlo reagovat' na objekty, ktoré detekuje. Senzory vozidla zistili sice
pritomnost’ chodkyne, ktora prechadzala cez cestu s bicyklom, avsak software rozhodol, ze
vozidlo nemusi reagovat’ okamzite. Uvedené rozhodnutie bolo vysledkom algoritmu, podla
ktorého mé software Uberu, rovnako ako software inych autonémnych systémov ignorovat’
falo$ne pozitivne objekty resp. objekty, ktoré su sice v jazdnej drahe vozidla, avSak pre vozidlo
nepredstavuju problém (napr. plastovy sacok v povetri). (Efrati, 2018).

Tento pripad bol prvym medializovanym pripadom samostatne riadeného vozidla s fatdlnymi
nasledkami, je vSak potrebné uviest, Zze pred nehodou varoval systém vozidla vodica, aby
deaktivoval mod autopilota a prevzal riadenie nad vozidlom.
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upozornit vodi€a vystraznym znamenim (zvukovym, obrazovym na displeji) na
nebezpecenstvo (napr. vystraha poklesu vonkajsej teploty pod urcita hranicu so vznikom
nebezpecenstva Smyku) az po situacie, kedy vozidlo prebera kompletné riadenie, pricom
pasazier (,,vodic*) urci iba cielovu destinaciu prip. cely systém autonémneho riadenia
spusti.

Scielom zachytit' urCité spolocné &rty jednotlivych urovni autondmie riadenia
a zaradit’ ich na podklade spolo¢nych alebo podobnych atributov do ur€itych kategorii,
bola nezavisle viacerymi organizaciami® vypracovana (skor deskriptivno-technicka ako
normativna) kategorizacia urovni autonémneho riadenia vozidiel, ktora nasledne ako
urcity referenény ramec vyuziva i legislativa a doktrina.

Podl'a miery (Grovne) autonémnosti systému riadenia vozidla su tieto obvykle
zaradované do Siestich kategorii oznaovanych ako turoveti 0-5.7 Medzi uvadzanou
kategoriou 0, kedy vzhl'adom na technické rieSenie a absolitnu kontrolu riadenia vodicom
0 autonomnosti vozidla nemozno uvazovat a kategériou 5, kedy sa uloha vodica
v dosledku Uplnej autondémnosti systému redukuje na puheho pasaziera, mdze miera
samostatného riadenia systémom variovat’.

1.1. Asistencéné a poloautonémne systémy

Vseobecne sa za iroven autondémie 1 povazuji systémy, kedy je vozidlo schopné
aspon v urc¢itom ohl’ade samostatnej jazdy (riadenie, zrychlenie, spomalenie), priCom v§ak
vodi¢ musi byt pripraveny kedykol'vek prevziat’ riadenie resp. ide o spolo¢né posobenie
Pudského riadenia a systému (systém automatického parkovania, kedy systém dava
vodic¢ovi pokyny na brzdenie a jazdu vpred a vzad, prebera vsak funkciu samotného
zaparkovania, systém jazdy v pruhoch s korekciou drahy jazdy a pod.). V tomto ponimani
ide teda ordézne formy asistenénych systémov, ktoré poskytuji vodicovi pomoc a
podporu.

Miera autonomie v kategoérii 2 predpoklada samostatné riadenie vozidla
(zrychl'ovanie, brzdenie, odbocovanie), t.j. v urCitych aspektoch nejde uz o spolo¢né
posobenie 'udského riadenia a systému, ale len o posobenie autonémneho systému. Vodié¢
vSak nad’alej musi sledovat’ okolie a vykonavat’ vSetky ostavajuce aspekty riadenia
vozidla, ktoré nie su prenechané systému. Ide o Ciastone automatizované systémy, ktoré
su schopné prevziat’ niektoré komplexné funkcie, napr. automatické zaparkovanie vozidla
do vlastnej garaze prostrednictvom riadenia cez smartfon, kedy vSak vodi¢ musi mat
Z bezpecnostnych dévodov stale hmatovy kontakt s obrazovkou a pre pripad, ze by vodic¢
kontakt s obrazovkou stratil, vozidlo automaticky zabrzdi.

6 Najzndmejsia a pravdepodobne najéastejSie vyuzivana kategorizacia urovni 0-5 bola vytvorena
Society of Automotive Engineers (SAE). Obdobnu kategorizaciu vytvoril nemecky
Bundesanstalt fiir Strafenwesen (BASt), ktory autonomne systémy zoradil do piatich skupin
Driver only, Assistiert (Assisted), Teilautomatisiert (Partialy automated), Hochautomatisiert
(Highly automated), Vollautomatisiert (Fully automated). US National Highway Traffic Safety
Administration (NHTSA) vytvoril kategorie 0, 1, 2, 3 a%. Napriek tomu, ze uvedené
kategorizacie sa Uplne vzajomne neprekryvaju, jednotlivé kategorie vzh'adom na styéné body
definujtce tieto jednotlivé Grovne viac-menej koreSponduju.

7 Urovne autonémnosti sa vztahuji k systému riadenia, nie k vozidlu ako takému.
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1.2. Vysokoautonémne a plnoautonémne systémy

Pocinajic autonémnou troviou 38 je autondmny riadiaci systém schopny monitorovat
prostredie, v ktorom sa pohybuje, rozdiel je vak v situaciach vyzadujucich zasah vodica
do riadenia autopilota prip. prostredie alebo situacie, v ktorom sa dané vozidlo moze
pohybovat’ (napr. vyluéne dial'nice alebo dopravné zapchy).

Pri tretej urovni (,eyes off) je schopny autonémny systém kontrolovat’ riadenie
a zarovenn monitorovat’ prostredie v ktorom sa pohybuje, od vodi¢a sa vsak vyzaduje, ze
bude schopny zodpovedajiico reagovat’ na poziadavku systému zasiahnut' do riadenia
vozidla. Pri $tvrtej Grovni (,,mind off) s vysokou mierou autonomnosti dokaze systém
autopilota zvladnut' véacsinu riadiacich modov prakticky za vsetkych okolnosti
s vynimkou vynimo¢nych poveternostnych podmienok (prip. v stave inej nadze) a to aj
Vv pripade, ak I'udsky faktor riadenia nedokaze zodpovedajuco zareagovat’ na poziadavku
zasiahnut'. Plna automatizacia na Grovni 5 (,,Steering wheel optional®) predstavuje uplné
vykonavanie vSetkych riadiacich modov na akychkol'vek cestach a za akychkol'vek
poveternostnych podmienok,® ktoré dokéze zvladnut Tudsky prvok riadenia, pricom
osoby sediace vo vozidle su v tomto pripade iba v postaveni pasaziera, ktory nemoze
zasahovat’ do riadenia (z tohto dévodu nie je potrebné ani vodi¢ské opravnenie) prip.
ziadny ¢lovek nemusi byt vo vozidle ani pritomny. Ide o uplnu autonéomiu jazdy, ktoru
uskuto¢nuju robotické vozidla vybavené umelou inteligenciou (Porovnaj Smith, 2013;
Pehm, 2018).

2. ZODPOVEDNOSTNE PRAVIDLA SLOVENSKEHO PRAVNEHO
PORIADKU APLIKOVATEENE NA VZNIK SKODY SPOSOBENEJ
AUTONOMNYMI SYSTEMAMI RIADENIA

Z hladiska dostupnych zodpovednostnych pravnych prostriedkov ochrany, ktoré
slovenské pravo pomuka, budu v pripade spdsobenia skody autondémnym vozidlom
prichadzat’ najcastejSie do tivahy skutkova podstata zodpovednosti za skodu spdsobenu
zavinenym protipravnym konanim vo vztahu k vodi¢ovi, ktory porusil svoju povinnost
a nepodarilo sa mu exkulpovat’ (§ 420 OZ) a skutkova podstata zodpovednosti za Skodu
spdsobent povahou prevadzky dopravného prostriedku vo vztahu k prevadzkovatelovi
dopravného prostriedku, ktory zodpoveda na podklade objektivnej zodpovednosti za
skodu spdsobent povahou prevadzky dopravného prostriedku, ktory prevadzkuje (§ 427
anasl. OZ). Prevadzkovatel' zodpovedd v tomto pripade bez ohladu nielen na svoje
zavinenie, ale aj bez ohl'adu na porusenie akejkol'vek povinnosti. Z praktického hl'adiska
menej Casto by do uvahy za urcitych okolnosti prichddzala i zodpovednost' vyrobcu
autonomneho systému riadenia, a to najmé v pripadoch, ak by pricinou vzniku skody bola
vada autonémneho systému riadenia vozidla, kedy mozno vyrobcovi ulozit' zodpovednost
za Skodu sposobent vadnym vyrobkom na zaklade osobitného pravneho predpisu (zakon
0 zodpovednosti za Skodu spdsobent vadnym vyrobkom). Vylucena vsak nie je ani

Uvedenie vozidiel s autonomnym stupfiom 3 na trh sa podla expertov predpoklada najskor
v roku 2020.

KedZe jazda v nepriaznivom pocasi je narocna nielen pre vodiCov, ale ipre vozidla
s autopilotom, spolo¢nost’ Bosch zac¢ala spolupracovat’ s finskou spolo¢nost’ou Foreca, portfolio
ktorej tvoria predpovede pocasia, na vyvoji sluzby, ktord ma zvysit’ bezpe€nost’ autonémnej
jazdy v rizikovych podmienkach. (Blizsie Prochazka, 2018).
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zodpovednost’ vyrobcu vyvodzovana z jeho zavineného poruSenia pravnej povinnosti (§
420 0Z).

Vynimocne mozno vo vztahu k autondémnym vozidldm uvazovat’ i 0 inych subjektoch
zodpovednosti, napr. v situaciach, ak sa hacker nabtira do systému autonémneho riadenia
vozidla (pozri Erben, 2015) a zvonku prevezme kontrolu nad vozidlom?® alebo pozmeni
data, ktoré systém riadenia vyhodnocuje takym sposobom, Ze vytvoria obraz, ktory by sice
¢lovek vyhodnotil spravne, avSak autopilot (pocita¢) ho interpretuje nespravne a sposobi
v dosledku takéhoto konania nehodu.

Poskodenym moéze byt akakol'vek osoba, ktorej vznikla autondémnym vozidlom ujma
(osoba, ktora bola zasiahnutd prevadzkou dopravného prostriedku), pricom méze ist
0 osobu, ktora je zulastnend na prevadzke dopravného prostriedku resp. dopravy,
z ktorych vznikla $koda (cestujlci, spolucestujuci), o osobu, ktora je z(céastnena na
prevadzke iného dopravného prostriedku (cyklista zrazeny autonomnym vozidlom) ale aj
0 osobu, ktorad nie je zGcastnena na ziadnej prevadzke dopravného prostriedku resp.
dopravy (chodec zraneny na prechode narazom autonémneho vozidla).

2.1. Zodpovednost’ prevadzkovatela dopravného prostriedku®®

Zodpovednost’ za Skodu sposobent prevadzkou dopravného prostriedku patri medzi
tie pripady zodpovednosti za S$kodu, v ktorych sa potreba pravneho pripisania
zodpovednosti ur¢itému subjektu odvija od miery nebezpecenstva (rizika), ktoré so sebou
dana prevadzka prinasa. Miera rizika prevadzky dopravnych prostriedkov determinuje
povahu zodpovednosti ako sprisnenej objektivnej zodpovednosti ulozenej subjektu, ktory
toto zvySené riziko vyvolava a ma z neho uzitok; z tohto dévodu by teda mal znasat’ aj
nepriaznivé nasledky, ktoré vznikli realizaciou tohto rizika. Napriek tomu, Ze riziko
prevadzky autonémnych vozidiel zjavne nedosahuje rozsah rizika a mieru
neovladatelnosti zvlast nebezpecnej prevadzky (napriek identickému zodpovednostnému
pravnemu rezimu, ktorym sa oba druhy prevadzok spravuji) a dokonca mozno
polemizovat’ aj otom, ¢i zvySené riziko ako definicny znak osobitného charakteru
prevadzky dopravnych prostriedkov nie je v sucasnosti skor historickym reliktom ako
realitou, ostava urCité Specifické riziko ich prevadzky nad’alej jednym z doévodov
charakteru tohto druhu zodpovednosti ako objektivnej (Novotna, 2015). Zodpovednost’
ulozena prevadzkovatelovi, t.j. subjektu, ktory sa na spdsobeni vzniku $kody nemusel
realne vobec podiel'at’, vychadza z ponimania vozidla ako ur¢itého uzavretého systému,

10 Vroku 2015 sa dvojica hackerov naburala vramci riadeného experimentu (ktory bol

uskutocneny v beznej doprave) do systémov vozidla Jeep Cherokee formou vzdialeného
hackovania pripojené¢ho vozidla. ,,Utoénici“ mohli na dialku ovladat’ klimatizaciu a iné
kabinové prvky, vyradili z prevadzky automaticki prevodovku a odstavili brzdy. Mohli
dokonca prevziat riadenie vozidla v pripade, ak bola zaradend spiatocka. (BlizSie pozri
Greenberg, 2015).

Sprisnena zodpovednost’, ktora nie je zalozena na zavineni a ktora postihuje subjekty urcitym
sposobom ovladajice (predovsetkym) motorové vozidla, je v sucasnosti takmer spolocnym
jadrom eurépskych pravnych uprav. Aj tie krajiny, ktoré takuto povahu pravnej Upravy
nezakotvuju, sa bud’ prostrednictvom mechanizmov poistenia (napr. Skandinavske krajiny)
alebo prostrednictvom tpravy vys$sieho Standardu starostlivosti drzitelov motorovych vozidiel,
dostanu prakticky k rovnakym vysledkom ako v pripade sprisnenej zodpovednosti (Novotna,
2015: 1403).
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ktory je charakteristicky Specifickymi rizikami prevadzky, za ktoré nesie (sprisnent)
zodpovednost’ prevadzkovatel.

Zodpovednost za Skodu spdsobent prevadzkou dopravného prostriedku je
koncentrovana v osobe prevadzkovatel'a dopravy (427 ods. 1 OZ) alebo prevadzkovatel’a
dopravného prostriedku (427 ods. 2 OZ), vo vztahu k vyuzitiu autondmnych systémov
ma toto delenie vyznam najmé vo vztahu k vyvoju autonémnych kamionov, kde by
zodpovednost’ niesol prevadzkovatel’ dopravy a k vyvoju beznych automobilov sluziacich
individualnym potrebam ich pouzivatel'ov, kde by zodpovednost’ niesol prevadzkovatel’
dopravného prostriedku. Svojou podstatou ide 0 mechanizmus pravneho prenesenia
zodpovednosti na pravnym predpisom stanoveny subjekt, ktory vyluCuje zo
zodpovednosti za Skodu spdsobeni povahou prevadzky dopravy resp. dopravného
prostriedku (s vynimkou § 430 OZ) akékol'vek iné osoby, ktoré sa uréitym sposobom
pricinili resp. prispeli k vzniku Skody (vodi€, vyrobca vadného dopravného prostriedku).
Zodpovednost’ tychto osob vsak nie je vyli¢ena na zaklade inych ustanoveni OZ (§ 420)
prip. osobitnych pravnych predpisov (napr. zékon o zodpovednosti za $kodu spésobenu
vadnym vyrobkom).

Prechod od dnes bezne vyuzivanych asistenénych systémov riadenia, vo vztahu
k vyuZivaniu ktorych zodpoveda prevadzkovatel’ v sulade s § 427 a nasl. OZ za Skodu
spoésobent vozidlom, ktoré je tymito asistenénymi systémami vybavené (a to aj Vv pripade,
ak k vzniku skody viedli vady &iastoéne autonomneho (asistenéného) systému riadenia
alebo jeho nesprivna obsluha prip. neuposlichnutie vyzvy systému),*?
k vysokoautomatizovanym alebo plnoautomatizovanym vozidlam, by sa vyraznejSie
nemal dotknut’ zodpovednosti prevadzkovatela. Riziko prevadzky systému vozidla ako
celku, odévodiujuce zalozenie sprisnenej zodpovednosti, sa ani vstupom autonémneho
systétmu riadenia do tohto celku vo vSeobecnosti nemeni (mozno samozrejme
polemizovat’ o miere tohto rizika vzhladom k eliminacii I'udského faktora). Naopak,
k existujucim atributom povahy prevadzky vozidla, ktoré momentalne plyni najmi z
fyzikalnych charakteristik prevadzky dopravného prostriedku a ktoré odlisuju prevadzku
dopravného prostriedku od inych druhov prevadzky, sa v pripade autonémnych vozidiel
prida d’alsi, ktorym je prave $pecifikum robotického riadenia prostrednictvom algoritmov,
na zaklade ktorych systém vyhodnocuje situaciu a riesi ju.

Zodpovednost’ prevadzkovatela podl'a § 427 OZ ostava zachovana aj v pripade, ak
nebol vodiCom dopravného prostriedku, povahou prevadzky ktorého bola sposobena
Skoda a realne sa teda na vzniku $kody nepodiel’al. Zodpovednost’ prevadzkovatel'a, ktora
je aj v tomto pripade dana na zaklade samotnej existencie kvalifikovanej $kodnej udalosti
majucej svoj povod v prevadzke, vSak nevylucuje zodpovednost' vodica dopravného
prostriedku, ktory spdsobil skodu pri tejto Skodnej udalosti zavinenym porusenim pravne;j
povinnosti (§ 420 ods. 1 OZ).

2.2. Zodpovednost’ vodi¢a dopravného prostriedku
Postavenie vodica vo vztahu k poloautondmnemu systému riadenia nespdsobuje pri

rieSeni zodpovednostnych aspektov vaznejsie problémy, ked’ze subjekt, ktory vykonava
aktivne riadenie vozidla, je povinny sledovat’ a kontrolovat’ systémy riadenia a zaroven je

12 Zodpovednost inych subjektov, u ktorych ju moZno vyvodit na zéklade inych civilnopravnych

ustanoveni, nie je tymto dotknuta.
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povinny kedykol'vek do ¢innosti systému zasiahnut, ak tento nereaguje vobec alebo
nereaguje spravne, rovnako je povinny reagovat’ na vyzvy systému na prevzatie riadenia.
V pripade nedostatkov v kooperacii na strane vodica so systémom poloautonémneho
riadenia moézu tieto viest' k zavineniu vodi¢a a vyvodeniu jeho zodpovednosti za
spdsobenu skodu.

V pripade vysokoautonémnych, ale predovSetkym v pripade plnoautonomnych
vozidiel je vymedzenie subjektu, ktorého mozno oznacit’ za vodica (t.j. subjekt, ktory
vedie, riadi vozidlo) mierne problematické, ked’Ze riadenie v tychto pripadoch prebera
pocitad a l'udsky faktor je v fiom zastipeny minimalne alebo dokonca vobec.'?

Nemecky zakon o cestnej premavke (Strafenverkehrsgesetz) po svojej novelizacii z I.
2017 povazuje za vodica aj toho, kto aktivuje vysokoautonémnu alebo plnoautonémnu
funkciu jazdy a pouzije ju k riadeniu vozidla ato aj v pripade, ak v ramci uréeného
pouzitia tejto funkcie neriadi sam vozidlo. Tento zakon zaroven vyslovne stanovuje prava
a povinnosti vodic¢a pri vyuzivani vysoko alebo plnoautonémnych systémov riadenia,
spocivajuce v prave vodiCa nevenovat’ sa pri pouziti danych systémov riadeniu vozidla
a premavke (dianiu okolo), priCom vSak musi byt’ pripraveny prevziat okamzite riadenie
vozidla, ak je na to systémom vyzvany alebo ak zisti alebo na zaklade zrejmych okolnosti
musel zistit, Ze predpoklady pre uréené pouzitie** vysoko a plnoautonémnych jazdnych
funkcii uz nie st dané (Strapenverkehrsgesetz, § 1b), napr. ze prili$ husty dazd’ narusuje
¢innost senzorov.

Vo vztahu k aplikovatelnosti existujucej slovenskej pravnej Gpravy, nie je chybajuce
vymedzenie subjektu  vodi¢a pri  vyuzivani funkcii vysokoautonémnych
a plnoautonomnych vozidiel a absentujuce explicitné normativne zakotvenie prav
a povinnosti tychto subjektov vo vztahu k autonéomnemu systému riadenia zasadnejSou
prekazkou pri vyvodeni zodpovednosti zaloZenej na zavineni, ktort by nebolo mozné za
sucasného stavu prekonat’. Je zrejmé, Ze ak subjekt, sediaci za volantom, redlne vozidlo
nevedie, v rozsahu, v ktorom je vedenie prenechané vysoko- alebo plnoautonémnemu
systému'® sa na tato osobu nevzt'ahuji povinnosti vodi¢a, vymedzené v cestnom zakone,
ktoré st pouzitim danych systémov riadenia z povahy veci vylu¢ené (napr. venovat’ sa
plne vedeniu vozidla, sledovat’ situaciu v cestnej premavke, zabezpecit' pred jazdou
a pocas jazdy, aby sa vo vyhl'adovom poli vodi¢a nenachadzali predmety, ktoré mozu
odvadzat’ pozornost’ od bezpeéného vedenia vozidla a pod.). Tam, kde so zohl'adnenim
stupna autondémnosti riadenia 3 az 5 nepostacuje vymedzenie konkrétnej zakonnej

13 Slovensky cestny zédkon definuje vodita v § 2 ods. 2 pism. v) ako osobu, ktora vedie vozidlo,

¢o v kontexte plnoautondmnych systémov riadenia vedie k vykladovej neistote, ked’ze riadenie
ma roboticky charakter.

V zmysle § 1a ods. 1 nemeckého Strafenverkehrsgesetz je prevadzka dopravného prostriedku
prostrednictvom vysoko alebo plnoautomatizovanych systémov riadenia pripustna vtedy, ak je
systém pouzivany v stilade so svojim urcenim. Uvedené znamena, Ze ak je napr. dany systém
riadenia urCeny pre pouzitie na dialnici, nemoZzno ho pouzivat na beZnych cestnych
komunikaciach.

Uvedené neplati pre poloautonomne systémy riadenia (stupeit autondomnosti 1-2), v ramci
ktorého ma systém iba podpornt (pomocnu) povahu, av$ak tarcha riadenia (t.j. i povinnost’
zasiahnut’ v pripade zlyhania systému) spociva nad’alej na vodicovi.
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povinnosti vodi¢a (napr. povinnost' sledovat’ situdciu v cestnej premavke pri stupni
autonomnosti 3 a4, ktort mozno vyvodit' zcestného zidkona) mozno normativne
nezachytené povinnosti vyvodit na ucely zalozenia zodpovednostného vztahu zo
sposobenej skody zo vSeobecnej zdkonnej povinnosti § 415 OZ ajeho vykladu
ocakavaného Standardu starostlivosti (blizSie pozri Melzer, 2002) subjektu vyuzivajuceho
systémy autonémneho riadenia (napr. ak sa vodi¢ venuje pri vyuZzivani autonémneho
stuptia 3 ¢innosti, ktora nepriaznivo ovplyviiuje alebo znemoziuje prevzatie kontroly na
vyzvu systému alebo umoziuje prevzatie riadenia az s vyraznym omeskanim).

Vo vztahu k zodpovednosti vodica plati, Zze pokial' ide o zodpovednost’ za Skodu
sposobenu vozidlami bez autonémneho systému riadenia alebo s tzv. poloautonomnym
systémom riadenia, t.j. urovenl autonémie 0 — 2, uplatnia sa zodpovednostné pravidla
ukladajuce povinnost’ k ndhrade skody vodicovi na podklade zodpovednosti za zavinenie
(§ 420 OZ), ked’ze v ramci danych trovni poloautomatického riadenia je povinnostou
vodic¢a sledovat’ a kontrolovat’ tieto systémy a zarovenn byt schopny kedykol'vek do
¢innosti systému zasiahnut’ prip. reagovat’ na vyzvy systému. Ked’ze zavinenie vo forme
nevedomej nedbanlivosti sa predpoklada, ak sa vodi¢ovi nepodari preukazat, ze $kodu
nezavinil, zodpoveda za iiu aj v pripade, ak k vzniku $kody viedli alebo ¢iastocne prispeli
aj poloautonémne systémy riadenia. Ak sa mu naopak podari vzhl'adom na obratené
dokazné bremeno zavinenia preukazat’, ze Skodu nezavinil (napr. pri urovni automatizacie
2 preukaze, ze napriek nespravnemu fungovaniu systému a adekvatnej reakcii vodica bola
situacia vyvolana pouZzitim daného systému vodicom neovladatel'nd), zodpovednosti sa
zbavi.

V pripade vysoko autonémnych systémov riadenia (stupet autonomnosti 3 a viac) sa
vzhl'adom na vyraznu redukciu 'udského faktora riadenia moznosti uplatiiovania narokov
z ndhrady skody voci vodicovi znizuju, ked’Ze riadenie (rozhodovaciu i vykonnu cast)
vykonava pocita¢. Zodpovednost’ vodi¢a vSak nie je dotknutd vtedy, ak iV pripade
automatizovaného riadenia mozno v pric¢innej suvislosti so vznikom Skody ustalit’
zavinenie vodica (napr. v pripade, ak nereaguje na vyzvu na prevzatie riadenia).

Pokial’ ide o vztah prevadzkovatel'a a vodi¢a ako odlisnych subjektov, ustanovenie §
427 anasl. OZ upravujlce osobitnii zodpovednost nie je vo vztahu k vSeobecnej
zodpovednosti podl'a § 420 OZ ustanovenim $pecialnym, ale obe skutkové podstaty stoja
vedla seba. Poskodeny tak moéze uplatiovat pravo na nahradu S$kody voci
prevadzkovatel'ovi autondémneho vozidla podla § 427 OZ na zaklade objektivneho
principu rovnako ako voci vodic¢ovi dopravného prostriedku podla § 420 OZ na zaklade
zodpovednosti zaloZenej na predpokladanom zavineni (porovnaj NS CR 32 Cdo
2837/2006). Vzhl'adom na pluralitu zodpovednych subjektov budu tieto zodpovedat’ voci
poskodenému spolocne a nerozdielne (§ 438), v dosledku ¢oho nie je vylucené, aby si
poskodeny uplatiioval pravo na ndhradu $kody len voéi jednému z nich.
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2.3. Zodpovednost’ vyrobcu'®

Otazka, z ktorej je potrebné vo vztahu k zodpovednosti vyrobcu autondémnych
vozidiel vychadzat je, ¢i vyrobca nesie (mal by znaSat’) zodpovednost’ tak za situécie,
kedy k vzniku $kody viedol chybny algoritmus alebo ina chyba v software riadenia
autonomneho vozidla, ako aj za situdcie, kedy k vzniku Skody doslo v désledku
rozhodnutia autonémneho systému (naraz do protiidiceho vozidla, aby sa systém vyhol
chodcovi, ktory necakane vstupil do vozovky), avsak systém riadenia nevykazoval ziadnu
vadu (naopak, konal v sulade s algoritmom). Zakladnou premisou pri zodpovedani
polozenej otazky je skutoCnost’, Ze autondmne vozidlo nie je typickym deterministickym
vyrobkom (Zipp, 2016: 162). Prave naopak, autonomne vozidla st produktmi, ktoré
uskuto¢nuji vlastné rozhodnutia ako odpoved’ na vyhodnotenie situacie, ktora ho
obklopuje, sice podl'a naprogramovanych algoritmov, avSak stale na zéklade vlastného
zhodnotenia vSetkych vstupnych premennych.

Explicitne je zodpovednost’ vyrobcu v slovenskom pravnom poriadku upravena v
zéikone o zodpovednosti za $kodu spdsobenii vadnym vyrobkom (d’alej ako ZZSVV),
ktory je vysledkom transpozicie smernice Rady 85/374/EHS o aproximacii zakonov,
nariadeni a administrativnych opatreni ¢lenskych $tatov, tykajucich sa zodpovednosti za
vadné vyrobky. Uz z ndzvu je zrejmé, ze zodpovednost’ je v tomto kontexte vyrobcovi
ulozena iba v pripade, ak vyrobok vykazoval vadu, t.j. poskodeny by musel preukazat’, ze
vozidlo v ¢ase jeho uvedenia na trh malo vadu v programovom vybaveni riadiaceho
systému alebo inu konstruként, dizajnovu ¢i int vadu, ktora bola pri¢inou vzniku Skody,
pricom vozidlo sa povaZzuje za vadné, ak nezarucuje bezpe¢nost’ jeho pouZitia, ktoru
mozno od neho odévodnene oc¢akavat’. Pravdepodobne plati, Ze ak sa autonomne vozidla
stani komerc¢ne dostupnymi, bezny spotrebitel moze ocakdvat minimalne takl
bezpecnost’ prevadzky autondémneho vozidla, akd je mozné ocakavat’ od clovekom
riadeného vozidla resp. jeho ocakévania na bezpecnost’ jeho pouzitia mézu byt vyssie a to
nielen vzhladom na deklarované zniZzovanie nehodovosti eliminaciou I'udského faktora
tak odbornikmi ako aj vyrobcami (Geistfeld, 2017: 1638).

VyuZitelnost pravneho predpisu, ktory nebol konstruovany s viziou nastupu
autonémnych technoldgii, ma v tomto smere svoje limity, vyplyvajuce najmé z jeho
povahy ako prospotrebitel'sky orientovanej upravy, priznavajicej aktivnu legitimaciu iba

16 Na zéklade prieskumu pre Digitalverband Bitkom uskutoénenej medzi ¢lenmi predsednictva

a konatel'mi v automobilovom priemysle s 20 a viac zamestnancami, v ramci ktorého sa mali
vyjadrit’ k otazke, kto by mal zodpovedat’ za Skodu, ktora bola spésobena autondmne riadenymi
vozidlami, az 42 % respondentov uviedlo subjekt, ktory dany software riadenia vyvinul
a pontka. Na druhom mieste s 21 % sa Vv prieskume umiestnil vodi¢ ako zodpovedna osoba.
Iba 19 % respondentov v automobilovom priemysle uviedlo vyrobcu vozidla ako zodpovedny
subjekt aiba 12 % sa vyslovilo pre prevadzkovatela vozidla ako toho, kto by mal niest
zodpovednost’ za spdsobent skodu. Zdroj: Springer Fachmedien Wiesbaden GmbH (dostupné
on-line na https://www.springerprofessional.de/en/automatisiertes-fahren/versicherung/wer-
haftet-fuer-mein-autonomes-auto-/15267628). Obdobné vysledky (s prihliadnutim na subjekty
dopytovanych aich zaujmy) boli dosiahnuté v prieskume uskutoénenom na vzorke 10006
nemeckych obcanov, ktori by primarne ulozili zodpovednost’ poskytovatelom softwaru
autonomneho riadenia (38 %), vyrobcom vozidiel (35 %) a na poslednom miesto bol uvadzany
vodi¢ (19 % respondentov).
(Dostupné on-line na https://www.springerprofessional.de/en/automatisiertes-fahren/
versicherung/wer-haftet-fuer-mein-autonomes-auto-/15267628).
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takému poskodenému, ktorému bola spdsobena ujma na zdravi alebo na zivote alebo
skoda na inej veci, ako je sam vadny vyrobok, priCom tito ind vec musi byt obvykle
urcend na osobné pouzitie alebo osobnu spotrebu a poskodenému na tento ucel prevazne
sluzit. Z uvedeného vyplyva, Ze sprisnend zodpovednost vyrobcu podla zékona
0 zodpovednosti za Skodu spésobent vadnym vyrobkom sa nebude vztahovat’ na Skody
sposobené autondmnymi vozidlami na verejnych statkoch, obecnom majetku, vozidlach,
ktoré nie su pouzivané na osobné pouzitie (napr. firemné vozidla) alebo na vozidlach
V ramci car-sharingu.

V pripade vady autondmneho systému plati, ze i napriek urCitym limitom (¢i uz
formou maximalizacie zodpovednosti vyrobcu (§ 6 ods. 2 ZZSVV) alebo obmedzeného
okruhu aktivne legitimovanych subjektov), zodpovednost za vadu autonémneho systému
mozno voci vyrobcovi vyvodit. Bude (mal by) vSak vyrobca zodpovedat’ aj v situdcii,
kedy pri¢inou ujmy na Zzivote, na zdravi alebo na majetku spdsobenej autondmnym
vozidlom nebol Ziadny vadny senzor alebo chyba v poéitaéovom programe vozidla? Co
ak by islo o situaciu, kedy k vzniku $kody viedla prave povaha prevadzky autonémneho
vozidla, ktorou v tomto pripade bola schopnost’ vozidla vlastného rozhodovania podla
algoritmu, v ramci ktorého sa systém riadenia rozhodol, avSak dané rozhodnutie viedlo
k vzniku $kody? V pripadoch nehody so vznikom S$kody, ktora bola dosledkom
rozhodnutia, ktoré uskuto¢nil pri riadeni autonomny systém riadenia, by vo¢i vyrobcovi
nemala byt’ za takto spdsobent $kodu vyvodzovana zodpovednost’ (Zipp, 2016). Ako sa
vSak pristup k zodpovednosti vyrobcu za autonémne systémy riadenia v budicnosti
vyvinie, nie je momentalne mozné predvidat’. Ur¢ité smerovanie v8ak mdzu naznacovat
vyjadrenia $védskej automobilky Volvo, ktora vyhlasila, Zze pri nehodach s ich
autonémnymi vozidlami chce do buducnosti prevziat’ plnti zodpovednost’.

Zodpovednost’ vyrobcu sa za sucasného stavu pravnej Upravy aplikovatel'nej na skody
sposobené autondmnymi vozidlami neobmedzuje vyluéne na zodpovednost za vady
systému, ktoré viedli k vzniku Skody. Naopak, nemozno opomenit’ i moznost’ uloZenia
zodpovednosti vyrobcovi za zavinené protipravne konanie, ktora nastupuje v pripade, ak
vyrobca kona v rozpore so svojimi zmluvnymi ¢i zakonnymi povinnost'ami a v dosledku
zavineného porusenia takejto povinnosti vznikne inej osobe $koda (napr. ak vyrobca
nestiahne z obehu autondomne vozidla, po tom, ¢o sa zistili bezpe¢nostné rizika alebo ak
vyrobca nerie$i jemu zname riziko prostrednictvom aktualizacie softwaru a pod.).

ZAVER

Vyrobcovia vozidiel s autonémnou formou riadenia,’’ ktoré si momentalne v §tadiu
vyvoja atestovania (i v podmienkach beznej premavky) avizujii dostupnost’ tychto
vozidiel na trhu v nie tak d’alekej budtcnosti, pri¢om od ich uvedenia na trh bude len krok
k ich masovému vyuzivaniu nielen v segmente nakladnej dopravy ale i individualnej
dopravy vratane poskytovania prepravnych a dorucovacich sluzieb (taxiky, rozvoz jedla,
donaska balikov) rovnako ako v segmente zdiel'anej ekonomiky.

Nestastia, ku ktorym doSlo vramci testovacej prevadzky aku ktorym bude
jednoznacne dochadzat’ ipri beznom vyuzivani dopravnych prostriedkov riadenych

17" Momentélne vyuZzivané ,,autondmne systémy* nie st autonémnymi systémami v ich ponimani

vysoko resp. plnoautonémnych foriem riadenia a stale ide, i ked’ o sofistikovany, ale stale iba
asisten¢ny systém, ktory vyzaduje plnl pozornost’ vodica.
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roboticky ukazuju, Ze pravna stranka vyrieSenia zodpovednostnych aspektov tychto
technologii je minimalne tak ddlezita ako vyvoj a zdokonalovanie samotnej technoldgie
autonémnych vozidiel. I napriek myslienke Smitha, ze vozidla buducnosti patria do sveta
budticnosti a nie do toho dne$ného (Smith, 2014), existujice pravidla slovenského
pravneho poriadku st schopné vysporiadat sa uz v existujucej forme s otdzkou
zodpovednosti za $kodu, spdsobenu autondémnymi vozidlami, urcitd precizacia pravnej
upravy, najméd pokial' ide o prava a povinnosti ,,vodi¢a“ polo- a plnoautonémneho
vozidla, v8ak bude pro futuro Ziaduca. In$piraciou mézu byt pravne poriadky, ktoré
predbehli samotny technologicky vyvoj a napriek stale testovacej faze vyuzivania
autonémnych vozidiel, normativne umoznili vyuZivanie autonomnych vozidiel v cestnej
premavke a dotkli sa aj otazok zodpovednosti za Skodu, spdsobenu prave vyuzivanim
autonomnych systémov riadenia. Jednym z prikladov za vSetky je novelizacia nemeckého
zakona o cestnej premavke (Stralenverkehrsgesetz), v ramci ktorej bola I'udskd forma
riadenia vozidla zrovnopravnena s autondémnym (pocitacovo riadenym) riadenim vozidla
(stupeit autonémnosti riadenia 4 a5, tj. vysoky stupeil automatizacie riadenia
a plnoautomatizované riadenie) a zaroven boli vymedzené prava a povinnosti subjektov
pri vyuzivani autonémnych foriem riadenia.
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Another step forward for the creditors

Abstract

In the past, the European Union developed various tools to simplify the path to the
enforcement of judgments, court settlements, or authentic instruments that require a
debtor to pay the creditor’s claim. However, these often fail due to the debtors’ ability to
hide assets. A unified European provisional measure was therefore needed, which was
introduced by Regulation No 655/2014 establishing a European Account Preservation
Order procedure to facilitate cross-border debt recovery in civil and commercial matters.
The article presents the preservation order, explains what security the order provides
creditors in relations regarding debtors with assets in other Member States and
polemicises its disadvantages, which prevent the regulation from being as effective as
desired.

Key words:Regulation No 655/2014, European Account Preservation Order, liability of
the creditor, security provided by the creditor, obtaining account information

JEL Classification: K41

INTRODUCTION

The European Account Preservation Order (EAPO) is a new provisional measure on
the level of the EU. It was introduced by Regulation (EU) No 655/2014 of the European
Parliament and of the Council of 15 May 2014 establishing a European Account
Preservation Order procedure to facilitate cross-border debt recovery in civil and
commercial matters (“Regulation 655/2014”; OJ L 189 of 27 June 2014), which has
recently been commented on by Cunibert and Migliorini (The European Account
Preservation Order Regulation, A Commentary, 2018) and Hess (Schlosser and Hess,

Neza Pogorel¢nik Vogrine, PhD., is a Teaching Assistant in Civil and Commercial Law at the
Faculty of Law of the University of Ljubljana. Her main fields of teaching and research are civil
procedure, alternative dispute resolution, and private international law and procedure. After
interning at the Ljubljana Court of Appeals, she passed the Slovenian Bar Exam in 2012. She
obtained a PhD from the University of Ljubljana in 2014, with her doctoral thesis comprising a
study on provisional measures in civil court procedures. She mentors the University of Ljubljana
student team participating in the ICC commercial mediation moot court competition. She has
published numerous academic articles, delivered papers at conferences, and participated in
several national and international research projects.

273



EuZPR, EU-Zivilprozessrecht mit EuGVVO, EuMahnVO, EuBagVO, EuZVO, EuBVO,
2015), and is the subject of a collection of papers edited by Franzina and Leandro
(L ordinanza europea di sequestro conservativo dei conti bancari: rilievi generali), as
well as a variety of papers by different authors.

Prior to Regulation 655/2014, creditors had a chance to obtain a provisional measure
in the Member State (MS) that has jurisdiction as to the substance of the matter, or in the
MS that has jurisdiction under domestic law (Article 35 of the Brussels la Regulation; for
more, see Pogorelénik, 2014: 98-106). The possibilities for the issuance of a provisional
measure were broad, however it was almost impossible for such a measure to be enforced
in another MS. That is why creditors had to apply for a provisional measure in the MS
where the measure was enforced, which was expensive and time-consuming, with little
chance of successful conclusion. Creditors therefore often decided not to collect their
cross-border debts (for doubts regarding the definition of cross-border cases as used in the
Regulation 655/2014, see Pogorel¢nik Vogrinc, 2017: 322-325), particularly if claims
were not high. This especially influenced small and medium-sized enterprises (according
to the data of the European Commission, it had an impact on approximately 1 million out
of 20 million enterprises in the EU, source http://europa.eu/rapid/press-release IP-11-
923_en.htm (22. 8. 2018) and Kyriakides, 2013: 48), which account for 99% of the
businesses in the EU. Supposedly, EUR 600 million was written off yearly (source:
http://europa.eu/rapid/press-release_IP-11-923_en.htm (22. 8. 2018)).2 A unified
provisional measure at the level of the EU was therefore much needed by creditors —
especially small and medium-sized businesses pursuing payment of their claims. Their
position is now alleged to be much better. But is it really?

The EAPO is a security measure issued through a unified procedure and under the
requirements determined by Regulation 655/2014. It is recognised in the other MSs
without any special procedure being required and is enforceable in the other MSs without
the need for a declaration of enforceability. There are many advantages to the new security
measure for creditors. A creditor can request account information, the time limits for the
court to decide on an application are short, and the procedure for the issuance of an EAPO
is ex parte. The debtor does not learn of the procedure before the EAPO is enforced, i.e.
the debtor’s money is already frozen. For an EAPO to be effective, it is necessary to have
a surprise effect on the debtor. A debtor who knows about the creditor’s effort to collect
the debt would have a chance and sufficient time to transfer the money from the bank
account. Nevertheless, such a measure could be susceptible to malicious use. By freezing
the debtor’s money the creditor can easily disable another person (natural or legal) and
block his business activity. A debtor has no chance to defend himself and the court decides
on the issuance of an EAPO purely on the basis of the arguments and evidence of the
creditor. It was therefore necessary to balance the relation between both of the parties
involved and to include elements that would improve the debtor’s position. Two of the
main tools that burden the creditor are the security that has to be provided before an EAPO
is issued, and his liability for any damage caused to the debtor by the EAPO. The
hypothesis of this paper is that with all of the tools provided in Regulation 655/2014, a
balance between the debtor and the creditor is established. | will examine whether the
liability of the creditor and the security that he needs to provide are sufficient to protect

2 Some legal theorists question these numbers and the necessity of introducing the EAPO. See
Stamm, 2014: 125.
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debtors and at the same time to prevent creditors from abusing the EAPO, or if they are
too heavy a burden for creditors, which will lead to the non-use of the EAPO.

In the part where | examine the provisions of Regulation 655/2014, my main method
will be dogmatic. I will examine problems that can arise in practise and search for the best
solutions. In that part, the key methods will be systematic, grammatical, and teleological,
and the secondary methods will be inductive and deductive. The same methods will be
used in the part where | address the meaning of the specific rules, how they are related to
each other, and how they complement and exclude each other. In this part a formal-logical
method will be furthermore used as the secondary method. Because the issuance of an
EAPO or its denial have a huge impact on the situation and the security of the parties, an
additional secondary method applied throughout the article will be the sociological
method.

1. LIABILITY OF THE CREDITOR

Regulation 655/2014 determines the liability of the creditor for any damage caused to
the debtor by an EAPO (Article 13), however its provisions are not comprehensive.
Regulation 655/2014 entails only the minimum standard and leaves the rest to the national
legislations of the Member States (MSs). The differences among them are too great for it
to be possible to introduce unified rules regarding liability (Hess, Raffelsieper, 2015: 50
and Hess in Hess and Schlosser, 2015: 449). Regulation 655/2014 therefore enables MSs
to introduce or maintain other (also more strict) grounds or types of liability, or rules on
the burden of proof, compared to those included in Regulation 655/2014. Therefore, there
are two parallel possibilities to be held liable for damage.

1.1. Liability of the creditor on the basis of Regulation 655/2014

If damage is caused to the debtor by an EAPO, the creditor could be liable under the
rules of Regulation 655/2014 itself. Regulation 655/2014 does not explicitly state that the
liability is fault-based. Because of that, some legal theorists think that it is strict, i.e. no-
fault, liability (Sladi¢ in Repas and Rijavec, 2018: 345). However, in the second paragraph
of Article 13, Regulation 655/2014 envisages the situations in which the fault of the
creditor is presumed unless he® proves otherwise. This enables the conclusion that the
liability determined by Regulation 655/2014 is fault-based. The creditor shall be liable for
any damage caused to the debtor by an EAPO due to fault on the creditor’s part. The
burden of proof shall lie with the debtor (Article 13/1). However, Regulation 655/2014
comprehensively determines the exceptions in which the fault of the creditor shall be
presumed. This happens in the four cases outlined below.

a) The creditor has failed to initiate proceedings on the substance of the matter

If an EAPO is issued before the creditor initiates proceedings on the substance of the
matter, he shall initiate proceedings within 30 days of the date on which he lodged the

3 The pronoun “he* as well as other masculine pronouns are used herein to refer to both male and

female subjects, as well as to legal entities.
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application or within 14 days of the date of the issuance of the EAPO,* whichever date is
later. Within this time limit, he has to not only initiate the proceedings but also provide
proof of such initiation to the court with which the application for the EAPO was lodged.
The court itself does not check whether the creditor has initiated the litigation procedure.
The creditor bears the burden of proving to the court that he has fulfilled the obligation
imposed on him by the EAPO itself.® If the creditor does not fulfil his obligation, the court
shall either revoke or terminate the EAPO (Article 10). The court responds on its own
motion, as it would be unfair for the EAPO to remain in force while the creditor fails to
initiate the litigation procedure in due time. Because the EAPO was in the meantime
enforced unjustifiably, the creditor is liable for the damage caused to the debtor (Article
13/11(a)). His fault is presumed. Regulation 655/2014 envisages the possibility that the
creditor is not liable for such an omission. If the debtor has paid the claim or the parties
have settled, there is no need for proceedings on the substance of the matter. The creditor’s
omission is therefore justifiable and he is not liable for the damage caused to the debtor
by the EAPO.

b) The creditor has failed to request the release of over-preserved amounts

If an EAPO is enforced by means of the freezing of several accounts in one or in
different MSs, or if an EAPO is issued after the implementation of one or more national
security measures against the same debtor aimed at securing the same claim, there is a
possibility that the frozen amount will exceed the amount specified in the EAPO. In the
event of such, the creditor has a duty to ensure the release of the amount exceeding that
specified in the EAPO (Article 27/l of Regulation 655/2014). Regulation 655/2014
determines the manner and the time limit by which the creditor has to react in such a
situation. If the creditor does not request such a release, he is liable for the damage caused
to the debtor, and his fault is presumed (Article 13/11(b)). In order to achieve the release
of over-preserved amounts, the debtor shall apply for the revocation or modification of
the EAPO at the court of its issuance (Article 33/1/(d)) or for the termination of the EAPO
at the court of its enforcement (Article 34/1(b)).

¢) The issuance of the EAPO was not appropriate or is appropriate in a lower
amount

There is no prohibition on the creditor applying for (and being secured by) a national
measure (or more than one) and an EAPO.® However, this could result in an over-

4 The Regulation envisages that the court may extend that time period, but only at the request of
the debtor. Normally, the extension of such period is not in the debtor’s favour, as all this time
his money is frozen on the basis of the EAPO. But in some circumstances the debtor could be
interested in postponing the litigation procedure, for example when the parties try to settle the
claim. If the debtor proposes the extension of the time-period to the court that issued the EAPO,
the latter may decide to do so. Throughout this period the EAPO has full effects and is enforced.

5 See point 10, Annex Il, of Regulation 2016/1823. The form that is used for the issuance of an
EAPO includes this possibility.

6 However, Regulation 655/2014 prohibits the creditor from submitting parallel applications for
an EAPO to several courts at the same time against the same debtor aimed at securing the same
claim.
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preserved amount. The creditor therefore bears the burden of notifying the court of
issuance (Article 16):

- whether he has lodged with any other court or authority an application for an
equivalent national order against the same debtor aimed at securing the same claim,
or has already obtained such an order; or

- when he obtains an equivalent national order against the same debtor aimed at
securing the same claim during the proceedings for the issuance of an EAPO.

The aim of such a disclosure is to enable the court to decide whether the issuance of
an EAPO is needed or not. If the creditor does not fulfil his obligation, the issuance of the
EAPO is possibly not appropriate or appropriate only in a lower amount. The creditor is
liable for the damage caused to the debtor due to such conduct and his fault is presumed
(Article 13/11(c)).

d) The EAPO is revoked or its enforcement terminated because the creditor has
failed to comply with his obligations with regard to the service or translation
of documents

The creditor has some obligation regarding the translation and service of documents
(see Articles 28 and 49). If he does not fulfil these duties, the EAPO shall be revoked or
its enforcement terminated (Articles 33/1(c) and 34/1(b)(iv) of Regulation 655/2014). If
such an EAPO has caused the debtor any damage, the creditor is liable therefor and his
fault is presumed (Article 13/11(d)).

If the creditor fulfils any of the conditions stated above, his liability for the damage is
subject only to the provisions determined by Regulation 655/2014, and not the national
rules regarding liability. In the event of any of the above-mentioned four situations, the
creditor still has the possibility to prove that it is not his fault — a reverse burden of proof.
All of these situations entail the creditor violating the rules of Regulation 655/2014. The
possibility of the creditor’s liability in the event of such is therefore not unpredictable. If
the creditor respects the duties imposed on him by Regulation 655/2014, he can avoid
these situations in which his fault is presumed.

In addition to these situations, a creditor could furthermore be liable for damage caused
to a debtor for other reasons in which the debtor has to prove the creditor’s fault.
Regulation 655/2014 itself does not list other reasons for the creditor’s liability based on
Avrticle 13/I. It can be any situation in which an EAPO would cause damage to the debtor,
i.e. the EAPO turns out to be unfounded (for example, a judgment on the substance of the
matter has dismissed the claim whose enforcement the creditor was seeking to secure by
the EAPO). However, one of the reasons for the creditor’s liability is envisaged in
Commission Implementing Regulation (EU) 2016/1823 of 10 October 2016 establishing
the forms referred to in Regulation (EU) No 655/2014 of the European Parliament and of
the Council establishing a European Account Preservation Order procedure to facilitate
cross-border debt recovery in civil and commercial matters (“Regulation 2016/1823”; OJ
L 283 of 19 October 2016). In an application for an EAPO (Annex 1, point 15), a creditor
has to sign a declaration that the information provided in the application is true and
complete to the best of his knowledge and that he is aware that any deliberately false or
incomplete statements may lead to liability pursuant to Article 13 of Regulation 655/2014.
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Any false or incomplete statement of the facts in the application form therefore results in
the creditor’s liability.

The provisions in Regulation 655/2014 regarding liability are not complete and may
be supplemented with the national provisions of the MS of enforcement, e.g. regarding
types of recoverable damages, the standard of proof, etc.

1.2. The liability of a creditor based on national rules

In addition to liability on the basis of the provisions of Regulation 655/2014, a creditor
can furthermore be liable on the basis of national rules. These could be the rules of an MS
that predate Regulation 655/2014 or that are implemented in a national legal system only
in the event of the creditor’s liability for the damage caused to the debtor by the EAPO.”
Regulation 655/2014 itself does not limit or determine any details regarding liability under
national legislation. These can be on any grounds or of any type (Article 13/I11), e.g. strict
liability. The creditor could furthermore be liable for different types of damage. Whatever
rule the national law of an individual MS regarding tort liability entails, it could be applied
to the damage caused by the EAPO.

Regulation 655/2014 determines that the law applicable to the liability of the creditor
shall be the law of the MS of enforcement (Article 13/1V). The rule in Article 13/1V of
Regulation 655/2014 excludes the use of the relevant provision of Regulation (EC) No
864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (“Rome II Regulation”; OJ L 199/40 of 31 July
2007) (Cuniberti and Migliorini, 2018: 166, and Hess in Hess and Schlosser, 2015: 450).
The relevant liability is therefore the one determined by the law of the MS in which the
debtor’s bank account is frozen. If accounts are preserved in more than one MS, the law
applicable to the liability of the creditor shall be the law of the MS of enforcement in
which the debtor has his habitual residence as defined in Article 23 of the Rome II
Regulation, or, failing that, the one which has the closest connection with the case (Article
13/1V). This and therefore which MS’s law must be applied will be decided on by the
court that has jurisdiction for the legal procedure that the debtor initiates against the
creditor regarding the damage caused by an EAPO.

This rule enables a creditor to predict which MS’s national regulation regarding
liability will possibly be relevant for him and to evaluate how strict it is. This could be a
factor when deciding whether to file an application for an EAPO or not. However, in order
to learn of the national rules, the creditor usually needs the assistance of a domestic lawyer,
which will increase the expenses of the EAPO procedure.® Uncertainty furthermore exists

7 When introducing new rules and changing the existing ones in the national legislations to enable
the use of Regulation 655/2014, MSs have changed the procedural laws (e.g. Germany changed
its Zivilprozessordnung (Civil Procedure Code, Official Gazette of Germany, No. 83/1877 et
seq.), Austria changed its Exekutionsordnung (Enforcement Code, Official Gazette of Austria,
No. 79/1896 et seq.), Slovenia changed its Zakon o izvrsbi in zavarovanju (Enforcement and
Securing of Civil Claims Act, Official Gazette of the Republic of Slovenia, No. 3/07 et seq.)).
However, tort liability is normally regulated in substantive provisions. MSs have mostly not
adjusted these for reason of Regulation 655/2014 and will therefore use the general rules on tort
liability.

8 The possibility of obtaining an EAPO without representation by a lawyer (Article 41 of
Regulation 655/2014) is therefore not realistic.
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if a debtor does not have a habitual residence in the MS of enforcement. In such an event,
the MS whose legislation is used is determined in terms of the one with the closest
connection with the case. As one of the factors when determining the closest connection,
Recital 19/111 of Regulation 655/2014 proposes the size of the amount preserved in the
different MSs of enforcement. It is difficult for the creditor to know how the connection
with the case will be evaluated and therefore to know which MS’s rules will be relevant
regarding his liability. But such decision (regarding which MS’s law is applicable in the
specific case) could have a huge impact on the final result regarding the creditor’s liability.

Regulation 655/2014 envisages the application of rules regarding the liability of the
MS of enforcement. On the other hand, Regulation 2016/1823 envisages the application
of the national rules of the MS in which the application for an EAPO is filed. When filling
out an application for an EAPO, the creditor has to sign a declaration on the truthfulness
of the information that states that false or incomplete statements may lead to legal
consequences under the law of the MS in which the application is lodged. Among others
(e.g. criminal liability), this could furthermore entail the creditor’s liability for the damage
caused due to the false information.

The confusion regarding which MS’s rules are to be used for the creditor’s liability is
therefore great.

1.3. International jurisdiction

The applicable law regarding the liability of the creditor can therefore be decided on
the basis of two different grounds. On the other hand, Regulation 655/2014 does not
include provisions regarding international jurisdiction. Which MS’s courts have
jurisdiction to decide these claims cannot be determined on the basis of its provisions. Due
to its silence on that, the provisions of Regulation (EU) No 1215/2012 of the European
Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters (“Brussels [a Regulation™;
OJ L 351 of 20 December 2012) apply. Its general rule for matters relating to tort® is that
a person may be sued in the courts that have jurisdiction for the place where the harmful
event occurred or may occur (Article 7/11).1° The harmful event is the enforcement of the
EAPO, i.e. the freezing of a bank account. The courts of the MS in which the bank account
is frozen, therefore, have jurisdiction to decide cases regarding the damage caused to the
debtor. Taking into account the provision of Article 13/IV of Regulation 655/2014, this
means that in the majority of cases the courts of the MS of enforcement decide the case
with the application of its national law (Cuniberti and Migliorini, 2018: 167).

9 Compare with Article 5/1I1 of the Convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (“Lugano Convention®), OJ L 339/3
of 21 December 2007.

10 In the event of a counter claim by which the creditor sues the debtor, Article 8/111 of the Brussels
la Regulation is relevant. It states that a person domiciled in a MS may also be sued in the court
in which the original claim is pending if a counter-claim arising from the same contract or facts
on which the original claim was based is filed. Compare with Article 6/111 of the Lugano
Convention. For more, see Hess, Raffelsieper, 2015: 50.
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1.4. The amount of compensation

Before an EAPO is issued the creditor has to provide security.** A specific amount of
money is deposited whose purpose is to cover the damage caused to the debtor by the
EAPO. If the court decides that the damage is lower than the deposited money, the
damages are paid out of this security and the rest is given back to the creditor. If the
damage caused to the debtor is higher than the amount of money that the creditor deposited
before the issuance of the EAPO, all of the security is paid out to the debtor. The creditor
therefore still needs to pay the rest. If he does not pay voluntarily, the creditor needs to
initiate an enforcement procedure. The litigation procedure usually lasts for quite some
time, however the need to initiate enforcement procedure even extends the time until the
debtor is restored to his previous state. This shows the importance of a correct decision
regarding the amount of the security. It is decided by the court deciding whether to issue
the EAPO, however its aim is to cover damage that normally occurs in another MS (unless
the EAPOQ is issued and enforced in the same MS). That complicates the situation when
trying to recover the damage and to compensate for it from the deposited security. To best
estimate the amount of the security, the issuing court should be familiar with the national
law of the MS of enforcement regarding the creditor’s liability. Therefore the court could
take into account how strict the liability is that will burden the creditor in the MS of
enforcement. When an EAPO is enforced in more MSs, the court of its issuance would
firstly have to decide in which MS the debtor has his habitual residence or which has the
closest connection with the case (Article 13/IV). This would entail a great deal of work
for the court, which must decide on the application without delay, however no later than
by the expiry of the end of the fifth or tenth working day (Articles 17/11 and 18/1, 1l of
Regulation 655/2014). It would therefore be more effective and predictable if Regulation
655/2014 were to include complete rules regarding the creditor’s liability (Hess and
Raffelsieper, 2015: 48 and 50, Hess in Schlosser and Hess, 2015: 448 and 450).

Apart from the creditor’s liability to the debtor, he can furthermore be liable to the
bank that enforced the measure or any third party for the damage caused thereto due to the
EAPO. However, these liabilities are not a subject of Regulation 655/2014. The latter only
confirms their existence (Article 13/V of Regulation 655/2014). The legislation on
deciding on such liabilities and which court has international jurisdiction are decided
based on the Brussels la Regulation and the Rome 11 Regulation.

2. SECURITY TO BE PROVIDED BY THE CREDITOR

The creditor’s liability for damage caused to the debtor by the EAPO is theoretically
a good tool for restoring the debtor to the previous state (i.e. before the EAPO was
enforced). However, in reality this is quite a difficult path for a debtor. He has to file a
claim, prove the damage, and pursue the litigation to the end. If the creditor does not pay
the compensation voluntarily, the debtor has to initiate an enforcement procedure, which
may not conclude successfully. The debtor therefore spends money and time trying to
restore his position; meanwhile, he suffers damage caused by the freezing of his money.
One thing that makes the debtor’s situation easier and the possibility of his restitution

11 See the next chapter.
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greater is the security that the creditor in the majority of cases has to provide prior to the
issuance of the EAPO.

2.1. Cases in which a judgment, court settlement, or authentic document is not
obtained

If at the time of issuing an EAPO the creditor has not obtained a judgment, court
settlement, or authentic instrument, the court shall require the creditor to provide security.

The court may decide that the creditor does not have to provide security if it is
inappropriate in the circumstances of the case (Article 12 /1). The Regulation explains this
exception a bit further. Recital 18/I1 states that the court does not require security or
requires security in a lower amount if such security is inappropriate, superfluous, or
disproportionate with regard to the circumstances of the case. The Recital therefore
envisages broader possibilities for the creditor to be relieved of having to provide security
compared to the text of Regulation 655/2014 itself. Examples of such exception include
the following: if the creditor has a particularly strong case but does not have sufficient
means to provide security; if the claim relates to maintenance or to the payment of wages;
or if the size of the claim is such that the EAPO is unlikely to cause any damage to the
debtor, for instance as it involves a small business debt (Recital 18/11 of Regulation
655/2014). The reasons to issue an EAPO without the provision of security could therefore
be either circumstances on the side of the creditor, circumstances on the side of the debtor,
or the circumstances (the amount and the nature) of the claim itself. The creditor shall
indicate the reasons for exemption from having to provide security in the application form
for an EAPO (see point 11, Annex 1 of Regulation 2016/1823 and Article 8/1I1(k) of
Regulation 655/2014). The question is whether the court shall decide to dispense with the
requirement regarding security if the creditor does not ask therefor, but based on the
circumstances of the case the court deems that requiring security is inappropriate. There
are opposing opinions in legal theory. Some theorists think that the court should do so (see
Cuniberti and Migliorini, 2018: 163), while others do not (see Sandrini in Franzina and
Leandro, 2015: 69, and Hess in Schlosser and Hess, 2015: 447). In my opinion, the
creditor’s activity should be required. Without the creditor asking for an exemption from
the provision of security the court would be exceeding its powers.

2.2. Cases in which a judgment, court settlement, or authentic document has
been obtained

If the creditor has already obtained a judgment, court settlement, or authentic
instrument, he as a rule does not have to provide security. Still, it is possible that the court
decides that security is needed if this is necessary and appropriate in the circumstances of
the case (Article 12/I1). The decision regarding the need for security is left to the court.
As an example, Regulation 655/2014 presents one situation in which security could be
required regardless of whether the creditor has already obtained a judgment, court
settlement, or authentic instrument. This is the situation in which a judgment whose
enforcement the EAPO intends to secure is not yet enforceable or is only provisionally
enforceable due to a pending appeal (Recital 18/111). If the creditor has already obtained a
judgment, he normally does not have to provide security to obtain an EAPO, however if
the judgment is not yet enforceable, this could be a circumstance in which the court would
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nevertheless require security. Other relevant circumstances could be that the time limit for
lodging an appeal has not yet expired or that the appeal procedure is still pending.

If areason is strong enough for the creditor to not be required to provide security before
he has obtained a judgment, court settlement, or authentic instrument, then it is strong
enough to not require security after the creditor has already obtained such a document. It
is therefore possible to conclude that security is not necessary and appropriate and is
therefore not required if the creditor has a particularly strong case but does not have
sufficient means to provide security; if the claim relates to maintenance or to the payment
of wages; or if the size of the claim is such that the EAPO is unlikely to cause any damage
to the debtor, for instance as it involves a small business debt (Cuniberti and Migliorini,
2018: 164).

Because the creditor has already obtained a judgment, court settlement, or authentic
instrument, he already has quite a strong position against the debtor. Therefore, the
requirement to provide security should only be imposed in exceptional circumstances.

2.3. The procedure

If the court requires that security be provided, it shall inform the creditor of the amount
required and of the forms of security acceptable under the law of the MS in which the
court is located (Article 12/111). Grammatical interpretation of this provision entails that
the creditor is able to choose the form of the security himself. However, legal theorists
interpret this provision the other way (Cuniberti and Migliorini, 2018: 160). Therefore, it
is up to the court deciding on the EAPO to choose the form of security, which could be of
any kind that is acceptable under its national law — the law of the forum, e.g. a security
deposit, a bank guarantee, a mortgage.

The court shall indicate to the creditor that it will issue the EAPO once security in
accordance with those requirements has been provided (Article 12/111). The creditor
therefore has to provide security before an EAPO is issued. The court can require it from
the moment of the form for an EAPO is filed (or from the moment the form is subsequently
completed, when required) until the end of the tenth working day following — if the
creditor has not yet obtained a judgment, court settlement, or authentic instrument, or until
the end of the fifth working day following — if the creditor has already obtained such a
document. After the creditor has provided security, the court shall issue its decision on the
application for an EAPO without delay (Article 18/1, 11, IV of Regulation 655/2014).

However, Regulation 655/2014 does not determine when and how the security is given
back to the creditor.’? While the security is dealt with regard to the national rules of the
issuing MS, its rules regarding the release of the security should also be used — when and
how the creditor achieves that the security is released. The only detail determined in
Regulation 655/2014 is the release of the security if the relevant information authority is
unable to obtain information regarding the debtor’s bank account. In the event of the
unavailability of information on the account, the application for an EAPO shall be rejected
in full. Consequently, the requesting court shall without delay release any security that the
creditor may have provided (Article 14/V11).

2 On the other hand, a debtor who wants his damage to be paid out of the provided security needs
to initiate a litigation procedure.
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2.4. The amount of the security

The decision on determining the amount of the security is to be made by the court that
decides to issue the EAPO. Its amount is decided in each individual case. The decision is
not entirely discretional (however, see Cuniberti and Migliorini, 2018: 156, who speak of
full discretion), while Regulation 655/2014 gives the court two directions regarding how
to determine the amount of the security. Even if the circumstances for determining the
amount of the security are mentioned only in Article 12/1 (which describes this situation,
when the creditor has not yet obtained a judgment, court settlement, or authentic
instrument), they can be used whenever the court imposes the payment of the security on
the creditor. When deciding the amount of the security, it should first be checked whether
the possible damages can be estimated in advance, for example if specific evidence as to
the amount of the potential damage exists. If not, the court determines the security in an
amount to justify two purposes. It has to be high enough to prevent the abuse of the EAPO
and to ensure compensation for any damage suffered by the debtor due to the EAPO.

It is difficult to determine what amount of security prevents abuse of the EAPO. For a
company that has a lot of money and would like to disable a competitor and cause him
harm, the security would need to be very high. On the other hand, if the amount frozen by
an EAPO is low, normally the security is low too; however, that will not deter creditors
from abuse (Cuniberti and Migliorini, 2018: 159). In my opinion, the EAPO will in general
not be subject to abuse. The requirements that have to be proved by the creditor for an
EAPO to be issued (Article 7 of Regulation 655/2014) are demanding and not easily
fulfilled. Therefore, it is not to be expected that an EAPO will be easy to obtain and that
it will be a convenient subject of abuse.

That said, the other factor — ensuring compensation for the damage caused to the debtor
by an EAPO — might be easier to determine. One of the decisive circumstances is the
amount of money frozen by the EAPO. Some legal theorists propose that the amount of
the claim, together with the interest and legal costs, should be taken as a reference (Hess
in Hess and Schlosser, 2015: 448). Others are of the opposing opinion, i.e. that the amount
of the claim is not a suitable factor to take into account (see Cuniberti and Migliorini,
2018: 159). The higher the frozen amount, the higher the possible damage.'® The other
factors that might help the court when determining the amount of damage are the national
rules and the case law of the MS of enforcement regarding liability for damage. Its
legislation and case law are to be used if some damage occurs to the debtor due to the
EAPO. The security provided by the creditor in the EAPO procedure will be used to pay
damages to the debtor. Therefore, it would be useful for the issuing court to know the
strictness of the legislation and the benevolence of the courts of the MS of enforcement
when deciding tort claims. However, that would mean that the court deciding on the EAPO
should not only identify which MS’s legislation will be used when deciding a potential
tort claim, but also have knowledge of its legislation. However, this is more or less

13 This is only a general norm. The frozen amount could be very high; however, if the debtor does

nothing with it, no damage or only low damage (in the amount of the bank interest) would result.

On the other hand, someone could make a high profit out of a relatively small amount of money

that was frozen to him. However, he has to prove such in litigation. The possible damage caused

by the EAPO could vary from zero to a very high amount. If a company’s money is frozen, this

can make it insolvent and cause it to fail. The damage caused by the EAPO will therefore be
huge and almost impossible to estimate.
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impossible, considering the short time periods in which it should decide on the application
for an EAPO.

The amount of the security strongly depends on the case law of the specific MS issuing
the EAPO. Therefore, it is to be assumed that the amount of the security required of
creditors in EAPO procedures will greatly differ depending on which MS’s courts will be
deciding the case. Creditors will therefore have different obstacles to obtaining an EAPO
depending on the issuing MS. Requiring too high a security deposit could be one of the
factors deterring creditors from using the EAPO as a means to secure (Hess and
Raffelsieper, 2015: 48). This could furthermore impede the creditor’s right to access to
court (see Cuniberti and Migliorini, 2018: 157, 160).

Security in an improper amount might be a reason for the debtor’s legal remedy against
the EAPO.' He can claim that the requirements of Regulation 655/2014 regarding the
security were not met. Such a remedy is decided on by the competent court of the MS that
issued the EAPO (Article 33/I1). A court reviews the decision regarding the security. It
might require the creditor to provide security or additional security and must indicate that
the EAPO will be revoked or modified if the (additional) security required is not provided
within a certain time limit (Article 33/1l of Regulation 655/2014).

CONCLUSION

The EAPO is a powerful tool for a creditor when pursuing the recovery of his claim.
It is especially useful or even indispensable for small and medium sized enterprises with
debtors in other MSs. It enables him to freeze the debtor’s money without the latter
knowing about the measure and without a chance to defend himself prior to its issuance.
Regulation 655/2014 envisages different instruments in order to balance the positions of
the creditor and debtor. These lighten the debtor’s position. In my opinion, the most
valuable tool is the security that the creditor has to provide before the issuance of the
EAPO. Its effectiveness in protecting a debtor depends mostly on the amount of the
security, which is decided on by the court in each specific case. It is similar with the
creditor’s liability, which is assessed based on the national law of the MS of enforcement
and the amount of compensation is therefore difficult to predict. However, these — the
liability and the security — are not the only factors that have an impact on the success of
an EAPO. There are also other obstacles for the creditor to overcome in order to obtain an
EAPO. Amongst the important factors are the requirements that have to be fulfilled for its
issuance. The court issues an EAPO when the creditor has submitted sufficient evidence
to satisfy the court that there is an urgent need for an EAPO because there is a real risk
that without such a measure the subsequent enforcement of the creditor’s claim against
the debtor will be impeded or made substantially more difficult. Where the creditor has
not yet obtained a judgment, court settlement, or authentic instrument requiring the debtor
to pay the creditor’s claim, the creditor furthermore must submit sufficient evidence to
satisfy the court that he is likely to succeed on the substance of his claim against the debtor
(Article 7 of Regulation 655/2014).

1 In such case, the debtor claims that the required amount was too low. While this is a remedy of
the debtor, he will never claim that the security required of the creditor was too high. This would
only be claimed by the creditor. However, if the creditor does not agree with the (excessive)
amount of the security, he can simply decide not to pay it. EAPO is therefore not issued.
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Before Regulation 655/2014 entered into force, the EAPO was promoted in MSs as a

measure that would be easy to obtain and which would have a major impact on creditors
with cross-border debtors. But all of the mentioned tools provided in Regulation 655/2014
to protect the debtor are at the same time a burden for the creditor. The same as with
security and liability, the strictness of the issuing court also plays a main role regarding
the requirements for the issuance an EAPO. In theory, the balance between the creditor
and the debtor in the Regulation is achieved and the hypothesis stated at the beginning of
this article is therefore confirmed. However, only years of practise and case law will show
which of the two parties is really better off in their relationship stemming from Regulation
655/2014, and how popular the EAPO will be as a security measure in cross-border cases.

10.

11
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Nariadenie 0 prospekte cenného papiera: zjednodusenie emisie
dlhopisov bez zverejnenia prospektu pre mikro podniky?

Prospectus regulation: simplified issue of bonds without publishing a
prospectus for micro-enterprises?

Abstrakt

Tento prispevok sa zaoberd porovnanim vynimiek, ktoré umozZiuji emisiu cenného
papiera bez zverejnenia prospektu, ktoré upravuje Smernica Eurdpskeho parlamentu a
Rady 2003/71/ES zo 4. novembra 2003 o prospekte a nové Nariadenie Eurdpskeho
parlamentu a Rady (EU) 2017/1129 zo 14. jina 2017 o prospekte. Prispevok si kladie za
ciel’ zodpovedat na otazku, ¢i nové nariadenie zmeni, resp. zjednodusi, emisiu dlhopisov
pre podnikatela.

Klucové slova: Prospekt cenného papiera, oslobodenie, emisia dlhopisov, mikro podnik.

Abstract

This paper is devoted to comparison of the exemptions from obligation to publish
prospectus, according to Directive 2003/71/EC of the European Parliament and of the
Council of 4 November 2003 on the prospectus, in compare with Regulation (EU)
2017/1129 of the European Parliament and of the Council of 14 June 2017 on the
prospectus. The contribution aims to answer the question whether the new regulation will
change, respectively simplify the issuance of bonds for the enterprise.

Key words: Prospectus, exemptions, issuance of bonds, micro enterprise.

JEL Classification: K220

UVOD

Vydavanie dlhopisov, ako urcit¢ho druhu cennych papierov, nie je len moznostou
financovania velkych akciovych spolo¢nosti.? Emitentom dlhopisov mézu byt podla

1 Mgr. Dusan Rostas, PhD. je postdoktorandom na Katedre obchodného prava a hospodarskeho
préava UPJS, Pravnickej fakulty v Kogiciach.

2 Tento prispevok bol spracovany v ramci projektu "VEGA 1/0917/16 Atypické a faktické vztahy
v obchodnom prave".

287



slovenského prava akékol'vek pravnické osoby a aj fyzické osoby, ktoré st podnikatel'mi.®
Emisiu dlhopisov mozno preto povazovat za univerzalne pouzitel'ny spdsob financovania
podniku.

Vydavanie dlhopisov predstavuje pre podnik hladajuci kapital alternativu
k financovaniu prostrednictvom bankovych tverov.* Pri Gvahich o vyuZiti emisie
dlhopisov ako formy financovania podniku, potom zohrava kI'a¢ovt tilohu ekonomické
zistenie, ¢i emisia dlhopisov moze byt pre emitenta lacnejsi sposob financovania jeho
aktivit, nez bankovy uver.

Jednym z hlavnych cielov hospodarskej integracie Europskej unie je aj unia
kapitalovych trhov. Doteraj§im nastrojom na vytvaranie tejto unie bola Smernica
o prospekte,® ktor v blizkej budlicnosti Uplne nahradi Nariadenie o prospekte.®
Nariadenie o prospekte, podobne ako smernica, stanovuje niekolko vynimiek zo
schval'ovania prospektu cenného papiera, ktoré maju priamy dopad na rezim vydavania
emisii dlhopisov.

Ciel'om tohto prispevku je analyzovat’ vynimky z povinnosti zverejnenia prospektu
cenného papiera podla smernice a porovnat’ ich s rezimom nariadenia. Pojem mikro
podniku nie je pouzivany v zmysle legalnej definicie malého a stredného podnikatela aka
pozna Nariadenie o prospekte alebo Smernica o prospekte. Pojem mikro podnik
pouzivany v tomto ¢lanku je pozivany vo vyzname pre oznaéenie malého podnikatela,
resp. zadinajucu start up spolocnost’, ktora ma obmedzené zdroje pre moznosti emisie
dlhopisu. Pohlad, ktory ponuka tento prispevok je zaloZeny na premise, Ze pre mikro
podniky st vzhl'adom na ich ekonomické zdroje, ziaduce ¢o najjednoduchsie podmienky
pre vydanie dlhopisov a preto maji snahu prispdsobovat’ emisie tak, aby sa vyuZitim
ponukanych vynimiek vyhli zverejfiovaniu prospektu cenného papiera. Prispevok ma
preto za ulohu zodpovedat’ ako sa su¢asny stav meni aplikovanim Nariadenia o prospekte.

1.  POVINNOST ZVEREJNIT PROSPEKT PODI’A SMERNICE

Smernica 0 prospekte stanovila povinnost' zverejnit' prospekt’ cenného papiera na
zaklade splnenia ¢o ilen jednej z dvoch podmienok uréenych v &l. 1 ods. 1 Smernice
0 prospekte. Povinnost’ zverejnit’ prospekt sa tyka emitenta, ktory (a) zamysl'a vykonavat
verejnii ponuku cennych papierov ako aj emitenta, ktory (b) sa rozhodol vydavat’ cenné
papiere, ktoré maju byt’ prijaté na obchodovanie na regulovanych trhoch. Tieto situacie,
pri ktorych je potrebné zverejnenie prospektu, stoja na dvoch rozdielnych a na sebe
nezavislych konceptoch, ktoré mozno blizSie analyzovat skrz legilne definicie verejnej
ponuky a regulovaného trhu, stanovené v ¢l. 2 ods. 1 Smernice o prospekte.

8§ 6 Zakona & 530/1990 Zb. o dlhopisoch.

4 Podobne Pihera, V. In KOTASEK, J. a kol. Pravo cennych papiru. 1. Vydani. Praha: C. H. Beck,
2014, s. 101.

Smernica Eurdpskeho parlamentu a Rady 2003/71/ES zo 4. novembra 2003 o prospekte, ktory
sa zverejiluje pri verejnej ponuke cennych papierov alebo ich prijati na obchodovanie, a 0 zmene
a doplneni smernice 2001/34/ES (U. v. EU L 345, 31.12.2003, s. 64).

Nariadenie Europskeho parlamentu a Rady (EU) 2017/1129 zo 14. juna 2017 o prospekte, ktory
sa ma uverejnit’ pri verejnej ponuke cennych papierov alebo ich prijati na obchodovanie na
regulovanom trhu, a o zruseni smernice 2003/71/ES (U. v. EU L 168, 30.6.2017, 5. 12 - 82).
Pokial’ sa v tomto prispevku pouziva termin zverejnenie prospektu ma sa nim namysli cely
administrativny proces spojeny s pripravou, vydavanim a schvalovanim prospektu.
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1.1. Verejna ponuka cennych papierov

Povinnost’ zverejnit’ prospekt cenného papiera stanovila Smernica o prospekte aj v ¢l.
3. 0ods. 1. V zmysle tohto ¢lanku, mali ¢lenské $taty zabezpelit' aby sa na ich tzemi
nevykondvala verejnd ponuka cennych papierov bez predchadzajuceho zverejnenia
prospektu.

Definicia verejnej ponuky bola jedna z podstatnych zmien, ktor Smernica o prospekte
zaviedla sledujtc ciel' vytvorenia tUnie kapitalovych trhov, nakolko k posudzovaniu
verejnej ponuky cennych papierov pred prijatim smernice pristupovali ¢lenské Staty
zna¢ne odlisne.® Za verejnil ponuku cennych papierov sa v zmysle ¢l. 2 ods. 1. pism. d)
Smernice 0 prospekte povazuje: ,,ozndmenie osobdam v akejkolvek forme a akymikolvek
prostriedkami, predkladajiice dostatocné informdcie o podmienkach ponuky a
pontukanych cennych papieroch, aby sa investori mohli rozhodnut kupit alebo upisat tieto
cenné papiere. Tato definicia sa tiez uplatiuje na umiestnenie cennych papierov
prostrednictvom financnych sprostredkovatelov .

Vymedzenie verejnej ponuky cennych papierov je pomerne Siroké a opomina
,verejnost™ oznamenia ako jeden ztypovych znakov verejnej ponuky. Pod takto
definovanu verejni ponuku teda spada akakol'vek ponuka, ktora obsahuje dostatocné
informacie o podmienkach ponuky a ponukanych cennych papieroch, aby sa investori
mohli rozhodnut kupit alebo upisat tieto cenné papiere. Inak povedané, akykol'vek predaj
cennych papierov dvom a viac osobam by mal byt povazovany za verejni ponuku,
nakol’ko o povahe ponuky Vv praxi rozhoduje prave druhy znak definicie tykajuci sa
rozsahu informéacii o cennych papieroch.® Stanovenie vynimiek pre zverejnenie prospektu
je preto zasadna otazka, nakolko emisia dlhopisov vyzadujica zverejnenie a schvalenie
prospektu bude spravidla spojena s administrativnou, finanénou a v neposlednom rade aj
¢asovou zit'azou, nakol’ko prospekt pred zverejnenim podlieha schvaleniu.*®

1.2. Ponuka cennych papierov, ktoré maju byt prijaté obchodovanie na
regulovanych trhoch

Povinnost’ zverejnit’ prospekt cenného papiera, ktory ma byt’ prijaty na obchodovanie
na regulovanom trhu sa opiera najmi o definiciu regulovaného trhu, podl'a nieckdajsej
Smernice MIFID! v zmysle ktorej: ,, "regulovany trh" znamend multilaterdlny systém
prevadzkovany a/alebo riadeny organizatorom trhu, ktory spdja, alebo umoznuje spdjanie
zaujmov viacerych tretich stran nakupovat’ a predavat financné ndstroje — v systéme a v

8  SCHAMMO, P. EU Prospectus Law. New perspective on Regulatory Competition inSecurities

market. Cambridge. 2011. s. 80.

Samotna kupa dlhopisu je tak v podstate dokazom toho, Ze ponuka informacie potrebné pre

uskutoénenie rozhodnutia o kiipe dlhopisu obsahovala. Podobne SCHAMMO, P. EU Prospectus

Law. New perspective on Regulatory Competition in Securities market. Cambridge. 2011. s. 80.

Povinnost’ schvalit’ prospekt pred jeho zverejnenim stanovuje €l. 13 Smernice o prospekte.

1 Povodne Smernica Eurépskeho parlamentu a Rady 2004/39/ES z 21. aprila 2004 o trhoch s
finanénymi nastrojmi, o zmene a doplneni smernic Rady 85/611/EHS a 93/6/EHS a smernice
Eurépskeho parlamentu a Rady 2000/12/ES a o zrueni smernice Rady 93/22/EHS (U. v. EU L
145, 30.04.2004, s. 1). V sucasnosti nahradend Smernicou Eurdpskeho parlamentu a Rady
2014/65/EU z 15. méaja 2014 o trhoch s finanénymi nastrojmi, ktorou sa meni smernica
2002/92/ES a smernica 2011/61/EU (U. v. EU L 173, 12.6.2014, s. 349 — 496).
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sulade s nediskrecnymi pravidlami — sposobom, ktorého vysledkom je zmluva tykajiica sa
financnych nastrojov prijatych na obchodovanie podla jeho pravidiel a/alebo systémov a
ktory je povoleny a funguje pravidelne a v sulade s ustanoveniami hlavy III;“
Regulovanymi trhmi sa v jednoduchosti rozumej burzy cennych papierov, na ktorych su
cenné papiere obchodované a preto sa na nich v plnej miere vztahuje regulacia trhu
cennych papierov.

Koncept prijatia na obchodovanie (admission to trading) nie je v Smernici o prospekte
blizsie definovany, ide vSak o pojem, zndmy z regulacie cennych papierov, ktorym sa
nahradil star$i koncept ,zalistovania“ cenného papieru na burze.'? Prijatie na
obchodovanie je v tomto smere ,,len sposob* akym sa cenny papier na ,,burzu® dostane.
Pre postdenie vzniku povinnosti zverejnenia prospektu je tak kI'icovym to, Ze taky cenny
papier ma byt obchodovany na regulovanom trhu (teda napr. na burze).

2. VYNIMKY Z POSOBNOSTI PODI’A SMERNICE

Smernica o prospekte obsahovala niekol’ko vynimiek z povinnosti zverejnit’ prospekt
cenného papiera. V tivode prispevku bolo naznacené, ze zverejnenie prospektu je v tomto
prispevku vnimané ako administrativna, finanéna a casova zataz. Preskimanie a
porovnanie rozsahu vynimiek podla smernice a podl'a nariadenia, je preto kl'i¢ové pre
uskuto¢nenie zaveru o tom, ¢i nové nariadenie poskytne ramec pre jednoduchsi pristup
mikro podnikom k umiesttiovaniu dlhopisov na trh. Najprv je vSak potrebné analyzovat’
vynimky stanovené Smernicou o prospekte.

V prvom rade mozno konstatovat’, ze z pdsobnosti smernice boli vyiaté cenné papiere,
resp. emisie, ktoré napliiali jednu z podmienok podla &l. 1 ods. 2 Smernice o prospekte.
Vynatie regulacie cennych papierov z posobnosti smernice pritom znamenalo to, Ze bolo
prenechané na uvahu Clenskych Statov ako budu vynaté pripady regulovat’ vo svojom
vnutrostatnom poriadku. Uvedené vynimky z pdsobnosti sa vztahuju ako na verejné
ponuky tak aj na ponuky cennych papierov uréené pre obchodovanie na regulovanom trhu.

Z pohl'adu emisie dlhopisu mikro podnikom, je v tejto skupine relevantnou najméa
vynimka podla ¢l. 1 ods. 2 pism. h) Smernice o prospekte, v zmysle, ktorej sa tato
smernica nevztahuje na cenné papiere zahrnuté v ponuke, ak celkova protihodnota
ponuky je nizSia ako 5 000.000 EUR, pricom limit sa vypocita za obdobie 12 mesiacov,
pre kazdu separatnu emisiu.'®

Nariadenie o prospekte dava v tomto smere ¢lenskym $tatom eSte vacsiu volnost,
nakol’ko im v ¢l. 3 ods. 2 pism. b) umoziiuje oslobodit’ ponuky, ktorych celkova velkost’
za 12 mesiacov nepresahuje sumu 8 000.000 EUR. Obdobne ako v pripade smernice, by
sa mal tento limit pre vynatie z pdsobnosti posudzovat’ pre kazdu emisiu cennych
papierov.

2. SCHAMMO, P. EU Prospectus Law. New perspective on Regulatory Competition in Securities
market. Cambridge. 2011. s. 79.

Pozri Eurdopska Komisia European Commission, ‘4th informal meeting on pro- Spectus
transposition”  (Zaznam zo stretnutia 8. 3. 2005) http://ec.europa.eu/internal _
market/securities/docs/prospectus/summary-note-050308_en.pdf
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3.  OSLOBODENIE OD POVINNOSTi ZVEREJNIT PROSPEKT PODI’A
SMERNICE

Na rozdiel od vynimiek z posobnosti regulacie, vynimky spadajice do tejto kategdrie
regulujii pripady emisii na ktoré sa smernica vztahuje, ateda aj ich nasledna
implementécia v ¢lenskych Statoch mala prebehnut’ na Grovni maximalnej harmonizécie.
To v podstate znamend, ze pokial’ pri Uprave vynimiek vynatych z pésobnosti smernice
mohli ¢lenské §taty vytvorit’ aj vlastny rezim, pripadne na ne roz$irit’ rezim Smernice
o prospekte, tak oslobodenia od povinnosti zverejnit prospekt museli byt pri
implementacii zachované vo vsetkych élenskych $tatoch v rovnakej podobe. Tieto
vynimky maja zaklad v ¢l. 3 ods. 2 a ¢l. 4 Smernice o prospekte.

3.1. Oslobodenia pre urcité druhy ponik

Oslobodenia pre ur¢ité druhy ponuk maju zaklad v ¢él. 3 ods. 2 Smernice
0 prospekte a nickedy byvaji oznacované aj ako oslobodenia pre neverejné ponuky, resp.
pre sukromné ponuky.** Takéto oznaGovanie v§ak moze byt z Sasti zavadzajuce, nakol’ko
sa zda, Ze Smernica o prospekte rozliSuje medzi pojmom ponuka a verejnd ponuka.
Nasvedcuju tomu najmi osobitné oslobodenia pre verejni ponuku podla ¢l. 4 ods. 1
Smernice o Prospekte. Nejednoznacnost’ takého vykladu potom méze sposobovat’ to, Ze
by bolo mozné dospiet’ k zaveru, Zze vynimky podla ¢l. 3 ods. 2 Smernice o prospekte,
nemozno vztahovat' na verejné ponuky.'® Tento zadver je nesprivny a vynimky sa
vztahujl aj na verejné ponuky, o potvrdilo aj Nariadenie o prospekte.® Oslobodenia pre
ur¢ité druhy ponuk, sa viak nevzt'ahuji na ponuky uréené na prijatie na obchodovanie na
regulovanom trhu. Je tomu tak z dévodu, Ze maju odli$ny pravny zaklad povinnosti
zverejnit prospekt, o plynie z toho, Ze €l. 1 ods. 1 Smernice o prospekte, stanovujuici tito
povinnost,, stoji na dvoch réznych konceptoch.

V naSom pravnom poriadku boli tieto vynimky prevzaté do § 120 ods. 3 Zakona
0 cennych papieroch'’ a to tak, Ze bol prevzaty text smernice, Ze ide o ponuky cennych
papierov (tj. bez vyslovného rozliSenia verejnej ponuky a ponuky). Na uvedené
ustanovenie slovenského zakona tak mozno aplikovat’ vyklad smernice, ktory stanovuje,
ze ide o vynimky aj pre verejné ponuky. Pre aplikovanie vynimky je postacujice splnenie
¢o i len jednej z d’alej uvedenych podmienok.

3.1.1. Ponuka cennych papierov adresovana vylu¢ne kvalifikovanym investorom

Povinnost’ zverejnit’ prospekt sa nevztahuje na ponuku, ktord je adresovana
kvalifikovanym investorom. Pri  definicii kvalifikovaného investora (resp.

14" Tak napr. SCHAMMO, P. EU Prospectus Law. New perspective on Regulatory Competition in
Securities market. Cambridge. 2011. s. 123.

15 Problému sa podrobnejsie venujui PIETRANCOSTA, A., MARRAUD des GROTTES, A. Has

the notion of ,,private offerings“ been abolished by The Prospectus regulation of 14 june 2017?

In Bulletin Joly Bourse, ¢&. 1, 01.01.2018, s. 60.

Nariadenie o prospekte v ¢l. 1 ods. 4. vyslovene uvadza, Ze sa oslobodenie vzt'ahuje aj na verejné

ponuky.

Zakon ¢. 566/2001 Z. z o cennych papieroch a investi¢nych sluzbach a o zmene a doplneni

niektorych zdkonov (zakon o cennych papieroch).

16

17
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profesiondlneho klienta'®) sa opdt odkazuje na niekdaj$iu Smernicu MiFID. Za
kvalifikovaného investora'® sa tak v sti¢asnosti méZu povaZovat’ subjekty, ktoré:

a) musia mat’ povolenie alebo musia byt regulované, pokial’ ide o &innosti na
finan¢nych trhoch;

b) velké podniky spifiajiice aspoii dve z nasledujucich podmienok: (i) celkova
stivaha: 20 000 000 EUR, (ii) ¢isty obrat: 40 000 000 EUR, (iii) vlastné zdroje: 2
000 000 EUR

€) narodné a regionalne vlady vratane organov verejnej moci, ktoré sa podiel'aju na
riadeni verejného dlhu na celostatnej alebo regionalnej Grovni, centralne banky,
medzinarodné a nadnarodné institucie, ako napriklad Svetova banka, MMF, ECB,
EIB a iné podobné medzinarodné organizacie

d) ini institucionalni investori, ktorych hlavna ¢innost’ je investovanie do finanénych
nastrojov, vratane subjektov, ktoré sa venuju sekuritizdcii aktiv alebo inym
transakciam suvisiacim s financovanim.

e) klient, ktory poziada aby sa s nimi zaobchadzalo ako s profesionalnym klientom a
ak spiiia daliie poziadavky adodri sa postup zmeny zaobchadzania podla
Smernice MiFID.

3.1.2. Vynimky pre ponuky neprofesionalnym klientom

Uvedena vynimka mala zabranit' obchadzaniu povinnosti zverejiiovat’ prospekt tym,
ze by bol prvotny predaj realizovany kvalifikovanému investorovi, ktory by nasledne
predaval cenné papiere neprofesiondlnym investorom.?

Do tejto skupiny vynimiek mozno zaradit’ tri druhy vynimiek a to: (i) ponuka cennych
papierov adresovana menej ako 150 fyzickym alebo pravnickym osobam na ¢lensky stat,
(iii) ponuka cennych papierov adresovana investorom, ktori ziskavaju cenné papiere v
celkovej protihodnote najmenej 100.000 EUR na investora, na kazda osobitni ponuku,
(iii) ponuka cennych papierov, ktorych menovita hodnota na jednotku dosahuje najmenej
100.000 EUR. Pre aplikaciu vynimky pritom postacuje naplnenie ¢o ilen jednej
z podmienok podla iaz iii. Tieto vynimky sa nevztahuji na zverejnenie prospektu
cennych papierov pri ponukadch cennych papierov uréenych na obchodovanie na
regulovanom trhu.?

Prave tato skupina vynimieck moéze byt zpohladu mikro podniku cesta
k zjednodusenej emisii dlhopisov. Umiestiiovanie dlhopisov takymto spdsobom ale bude

18 Pojem kvalifikovany investor pouZiva slovensky Zakon o cennych papieroch, zatial’ ¢o termin

profesionalny klient pouziva Smernica MiFID.

V stcasnosti tuto upravu obsahuje Priloha II. Smernice Eurdpskeho parlamentu a Rady
2014/65/EU z 15. méaja 2014 o trhoch s finanénymi néstrojmi, ktorou sa meni smernica
2002/92/ES a smernica 2011/61/EU Text s vyznamom pre EHP (U. v. EU L 173, 12.6.2014, s.
349-496).

20 Problému tzv. retail cascade sa doslednejsie venuje SCHAMMO, P. EU Prospectus Law. New
perspective on Regulatory Competition in Securities market. Cambridge. 2011. s. 128.
Vyplyva to z toho, Zze povinnost’ zverejnit’ prospekt pre verejné ponuky, plynie aj z ¢l. 3 ods. 1
Smernice o prospekte a preto ods. 2 stanovuje vynimky prave k tejto povinnosti. Nestanovuje
v8ak vynimky z povinnosti zverejnit’ prospekt pre ponuky, ktoré st uréené pre prijatiec na
obchodovanie na regulovanom trhu, ktora plynie z €l. 1 ods. 1 Smernice o prospekte.
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stat’ medzi dvoma mlynskymi kamenimi. Podnik snaziaci sa vyuzit' ponukanu vynimku
totiz bude stat’ pred nasledujucimi rozhodnutiami, a to:

a) pripravit’ emisiu dlhopisov vhodnu aj pre investorov, ktori maji zaujem o mensiu
investiciu nez 100.000 EUR a tak byt obmedzeny rozsahom ponuky (tj. ponuka
pre max 150 investorov), ¢o v konecnom désledku znamend obmedzenia
propagacie emisie dlhopisov, alebo

b) pripravit emisiu dlhopisov, ktora by bola urena pre investorov, so zaujmom
investovat’ viac ako 100.000 EUR, ¢o vSak pravdepodobne obmedzi okruh
investorov, pre ktorych by kupa dlhopisu mikro podniku prichadzala do uvahy.

Do ucinnosti Nariadenia o prospekte existovala aj dalSia vynimka z povinnosti
zverejnit’ prospekt a to podla, €l. 3 ods. 2 pism. e) Smernice o prospekte, ktory stanovoval
vynimku pre ponuky pre neprofesionalnych klientov. V zmysle tejto vynimky potrebe
zverejiiovania prospektu nepodlichala ~ ponuka cennych papierov s celkovou
protihodnotou niz$ou ako 100.000 EUR, pri¢om tento limit sa vypocital za obdobie 12
mesiacov. Vypustenie tejto vynimky mozno z pohl'adu mikro podniku hodnotit’ negativne,
nakolko prave tito podmienka teoreticky umoziovala dostupnejsie financovanie pre
podnik, pre ktory by bolo problémové najst’ investorov so zaujmom o dlhopisy v hodnote
prevySujucej 100.000 EUR. Vysledok vSak bude zavisiet’ od toho, ako k vypusteniu tejto
vynimky pristipia jednotlivé ¢lenské $taty, nakolko na nich ostdva moZnost’ vlastnej
vnitrostatnej tipravy.?

3.2. Oslobodenia zaloZené na ¢l. 4 smernice

V oslobodeniach spod povinnosti zverejnenia prospektu podla ¢l. 4 Smernice
0 prospekte mozno najst’ vynimky spojené so Specifickymi situdciami emisie cennych
papierov a akcii pri zli¢eniach spolo¢nosti, vydavani zamestnaneckych akcii alebo
bonusovych, ¢i vymenenych akcii pre uz existujucich majitel'ov cennych papierov.

Zaroveil v tejto kategérii vynimiek mozno najst’ vynimky z povinnosti zverejnenia
prospektu pre ponuky cennych papierov, ktoré boli urené na obchodovanie na
regulovanom trhu. Ide o vynimky podl'a ¢l. 4 ods. 2 Smernice.

Z pohl'adu emisie dlhopisov malym podnikom takato vynimka, bude mat’ vyznam
najmi z pohl'adu moznosti pridel'ovania a pontikania cennych papierov pre zamestnancov
a byvalych zamestnancov. Okruh osdb, ktoré by mohli financovat’ potreby podniku bude
V pripade mikro podniku znacne obmedzeny, vynimka je vSak aplikovatelnd bez
obmedzenia hodnoty emisie.

4. ZMENY VYNIMIEK, KTORE PRINIESLO (NEPRINIESLO)
NARIADENIE O PROSPEKTE

Nariadenie o prospekte zruSuje Smernicu o prospekte s ucinnostou od 21.7.2019.
Napriek tomu, pri vynimkdch pre ponuky neprofesiondlnym klientom, zaviedlo nariadenie
zmeny uz v sucasnosti. Jednou z tychto uz vysSie spomenutych zmien je vypustenie
vynimky pre emisiu s protihodnotou, ktora je za obdobie 12 mesiacov mensia ako 100.000

2 Tejto moznosti bude pozornost venovana v 4. stti tohto prispevku.
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EUR. Toto vypustenie mozno z pohl'adu mikro podniku povazovat’ skor za negativum.
Odnatie tejto vynimky nuti podnik hl'adajuci oslobodenie z pod povinnosti zverejnenia
prospektu uskuto¢nit’ vol'bu limitovanti bud’, obmedzenym okruhom oséb pre ponuku,
alebo sa rozhodnut’ pre emisiu s relativne vysokou hodnotou cenného papiera.

V tomto svetle treba spomenut, Ze napriek uz G¢innému zruSeniu tejto vynimky
nariadenim sa toto oslobodenie este stdle nachadza v § 120 ods. 3 pism. e) Zakona
0 cennych papieroch.? Vo svetle toho, Ze v pripade nariadenia ide o priamo u&inny akt,
mozno preto uvazovat’, ¢i sa § 120 ods. 3 pism. e) Zakona o cennych papieroch dostava
do rozporu s nariadenim, nakol’ko Nariadenie o prospekte zrusilo smernicu transponovant
do Zakona 0 cennych papieroch a zaviedlo unifikovany rezim pravnej regulacie, v ktorom
takato podmienka absentuje.

Skuto¢ny rozpor zékona s Nariadenim o prospekte by vSak nemal hrozit. Pokial’ by
slovensky zakonodarca chcel takito vynimku nadalej ponechat, mdze sa opriet
0 vynimku z pésobnosti Nariadenia o prospekte, v zmysle ktorej sa nariadenie nevzt'ahuje
na verejnii ponuku cennych papierov s celkovou protihodnotou v Unii niz$ou ako 1
000.000 EUR, ktora sa vypocita za obdobie 12 mesiacov. Nastala tak technicka zmena,
kedy sa oslobodenie z pod povinnosti, presunulo do §irSej vynimky z pésobnosti reguldcie.
Navyse, zakonodarca méze podla ¢l. 3 ods. 2 pism. b) Nariadenia o prospekte rozhodnut’
o0 oslobodeni verejnych pontk z pod povinnosti zverejnit’ prospekt. Rozhodnit’ tak moze
pre situacie, kedy hodnota ponuky za 12 mesiacov je nizSia nez 8 000.000 EUR.
Zakonodarca teda v sGcasnosti méze zjednoduSeny rezim pre emisie dlhopisov mikro
podnikmi vyrazne rozsirit' zo sufasnej emisie vo vyske 100.000 EUR az do vysky 8
000.000 EUR.

Vo vztahu ku koncepcii verejnej ponuky a regulovaného trhu, ako dvoch kl'icovych
aspektov pre vznik povinnosti zverejnit’ prospekt neprinasa Nariadenie o prospekte ziadne
zmeny. Nariadenie o prospekte svoju systematikou zjednoduSuje systém vynimiek
zalozenych na vynimke z posobnosti pravnej regulacie a oslobodeniach, zalozenych na
Specifickych podmienkach. Tuto zmenu mozno naopak privitat’. Z nariadenia mozno teraz
jasnejsie poznat’, za akych podmienok nie je potrebné zverejnovat’ prospekt a mozno jasne
rozlisovat’, ktoré oslobodenia sa tykaji iba verejnych ponuk aktoré sa tykaju ponik
cennych papierov urcenych na obchodovanie na regulovanom trhu. V predchadzajicej
uprave podla Smernice o prospekte, bolo rozsah tychto vynimiek mozné uréit’ iba ich
systematickym a logickym vykladom.

ZAVER

Na zéklade vyssie uvedeného mozno konstatovat’, ze Nariadenie o prospekte pontika
takmer totozné vynimky pre zjednodusené emisie dlhopisov bez prospektu, ako doposial’
uc¢inna Smernica o prospekte. ZruSenie doterajSej vynimky pre emisie, ktorych
protihodnota je za 12 mesiacov mensia ako 100.000 EUR, je stazenim len na prvy pohlad.
Prave naopak, ¢lenskym §tatom sa umoziiuje prijat’ benevolentnej§iu pravnu Gpravu a prah
pre posudenie emisie potrebnej pre zverejnenie prospektu zvysit’ az na 8 000.000 EUR.

Odpoved na otazku, ¢i dojde k zjednoduSeniu emisii dlhopisov pre mikro podniky teda
zévisi od toho, aky pristup zvolia zdkonodarcovia jednotlivych clenskych Statov.

23 Zrulenie toho oslobodenia podla Smernice o prospekte vplyva z¢&l. 46 ods. 1 pism. b)
Nariadenia o prospekte
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Nariadenie o prospekte im poskytuje priestor na to, aby oslobodenia ponechali minimélne
v takom rezime v akom ich poskytovala Smernica o prospekte.
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Metamorfozy Slovenského Obchodného prava (ivahy)

Metamorphoses of the Slovak commercial law (reflections)

Abstrakt

Autor vo svojej podnetnej Studii skuma a porovnava viaceré spolocensko-historické
okolnosti formovania slovenského obchodného prdava a jeho vyznamnejsie zmeny pocas
zlozitého dejinného vyvoja. Vznik slovenského obchodného prava, ako samostatného
pravneho odvetvia v systéme slovenského prdavneho poriadku, vymedzuje v zlozitom
kontexte prdava platmého na Slovensku, vV minulosti zacleneného do Sirsieho ramca
Uhorského statu, od 16. storocia Rakusko — Uhorskej monarchie (stredoeuropského
superstatu) a Vv 20. storo¢i po prvej svetovej vojne do pravneho poriadku Cesko —
Slovenskej republiky. Vzhladom na pretrvavajuci model dualistického pravneho poriadku
Cesko-slovenskej Statnosti az do jej zrusenia v roku 1992, obchodné pravo platné na
Slovensku vykazovalo svoje Specifika. Ich korene treba hladat uz v obdobi tzv.
archaického (povodne slovanského) prava, ktoré na Slovensku platilo pred sformovanim
uhorskej Statnosti na prelome prvého a druhého tisicrocia. Jeho nesporny vplyv presiakol
az do novoveku, napr. vo forme obycajov (obycajového prava). Dékazom toho je
dlhodobost viacerych pravnych institutov. Autor predkladanej studie si napokon vsima aj
moderné impulzy na formovanie a zmeny slovenského obchodného prava, predovsetkym
nesporné vplyvy europskych historickych kodifikacii (napr. francuzskej kodifikacie
20 zaciatku 19. storocia, rakuskeho ABGB z roku 1811 a nemeckych kédexov siikromného
prava, najmd Obchodného kodexu Handelsgesetzbuch z roku 1897). Rovnako sa autor
zamy$la nad koncepciou prava Eurépskej Unie a jeho podnetov vo vztahu k ndrodnému
pravu clenskych krajin EU.

Klucové slova: obchodné pravo, Obchodny zdkonnik, vztah ekonomiky a prava,
rekodifikacia sukromného prava, hospodarske pravo, systéem prdva, slovanské pravo,
vyucba prava, pravne instituty, pravo Europskej Unie.

Abstract

The author in his presented study examines and compares several socio-historical
determinants of the genesis of the Slovak commercial law and its more important changes
on the background of complicated historical events, especially crucial ones, taking place
mainly in the central European area. He outlines the origin of the Slovak commercial law
as relatively independent legal branch in the system of Slovak legal order in the
complicated context of law (legal system) valid on the Slovak territory, in the past
incorporated first into the framework of the Ugrian state (the Crown of St. Stephen), since
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the 16™ century into the widely conceived the Austro-Hungarian monarchy (so called
Central-European super-state) and finally in the 20" century after the first world war into
the legal order of the new established the Czechoslovak republic. With respect to existing
model of legally (legislatively) dualistic Czechoslovak state, what was actually historical
relict of the vanished Austro-Hungary (so called reception), commercial law valid within
Slovakia (compared to the so called historical countries) showed its, we can say inherited,
peculiarities. Its roots ought to be sought in the period of the so called archaic (originally
Slavic) law, which was valid on the territory of current Slovakia before the Ugrian
statehood was formed. Its undisputed influence has infiltrated till modern times, for
example in the form of customs (customary law). The evidence of the fact is continuousness
(persistence) of several legal institutes in the legal awareness of the society. The author
of presented study finally observes also modern impulses influencing the formation and
changes of the Slovak commercial law, mainly undisputed influences of the European
historical codifications, for example the French codification at the beginning of the 191
century, the Austrian ABGB from 1811 and the German codes of private law, mainly the
Commercial code (Handelsgesetzbuch — HGB) from 1897. The author also contemplates
on the concept of law of the European Union and from it resulting impulses in relation to
national law of the Member States of the EU.

Key words: commercial law, Commercial code, relationship between economy and law,
recodification of private law, economic law, system of law, Slavic law, teaching the law,
legal institutes, law of the European Union.

JEL Classification: K220

1. METODOLOGICKE VYCHODISKA

Aktudlne a dost’ ¢asté zmeny slovenskej legislativy podnecuji a generuju viaceré
otazky a uvahy, tykajuce sa funkCnosti a efektivnosti novelizovanych pravno-
normativnych aktov, hlavne zakonov, vzt'ahujicich sa predovSetkym na oblast’ regulacie
narodného hospodarstva.

V pravnickych kruhoch vznikaju pochybnosti ohladne realnej efektivnosti
prijimanych zakonov a z nich odvodenych d’al§ich pravno-normativnych aktov. Neraz sa
stava, Ze nové legislativne rieSenia nezapadaju uplne do SirSich kontextov osvedéenych
systémovych ramcov, tak ako sa postupne vytvarali v priebehu kreovania pravno-
regulaéného mechanizmu ajeho fungovania v ekonomike. Regulaény systém
prostrednictvom pravnych noriem a ustalenych pravnych institatov prichodi skimat,
postupne overovat aVpraxi realizovat len so zretefom na redlne poznatky
a potencionalne dopady jeho efektivnosti.

Tyka sa to najmi tzv. ekonomickych pravnych odvetvi, na prvom mieste prava
obchodného, tiez hospodarskeho, finanéného, danového a d’alSich stym suvisiacich
suborov a corpusov, napokon aj vratane prava verejného (spravneho, dalej tzv.
komunalneho etc.). Hypertrofia zakonov a d’alSich pravnych noriem nastol'uje okrem
iného nevyhnutnost’ ich selekcie, (adekvatnej restrukturalizacie) hodnotovej orientacie
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a vyvazenosti bertic pritom do uvahy aj potencidlnu regulacnii spdsobilost’
(akcieschopnost’) a kvalitu skimanych pravnych noriem v zmysle vSeobecne uznavanych
kritérii pravnej normotvorby. Casté zmeny v legislative v uréitom zmysle produkuju
neodévodnent euforiu zdkonodarcov, ¢o vedie k preceiiovaniu regulaénych ambicii
a moznosti novych pravno-normativnych rieSeni.

StarSie pravne upravy v spojitosti s viacvrstevnou masou novelizovanych zdkonov
vytvaraji  nestrodl veli¢inu cCasto spOsobujucu interpretacnii  problémovost,
rozporuplnost’ a viac zmyselnost. Snahy o odstranenie uvedené¢ho javu, napokon opéat
vytvaraju neadekvatny, akysi umely priestor pre expanziu produkcie d’alSich pravnych
noriem, usilujticich sa o kvazi jasnejsiu interpretaciu uz existujucich normativnych aktov.

Recipienti pravno-normativnych aktov, napr. podnikatel'ské kruhy, Casto poukazuji
na zdanlivii vSeobecnost’, akusi medzerovitost, netplnost’ a strohost’ noriem, ato aj
takych, ktoré v minulosti neboli spochybiiované a pravo aplikujica sféra rieSila veci
S prihliadnutim na rozumnost' usporiadania a prirodzeny chod vztahov ato bez
Spekulativnych interpretacii a akéhosi alibizmu. Oblast’ aplikacie a interpretacie prava
potom generuje a produkuje jeho tzv. dotvaranie a to cestou vydavania d’alSich pravno-
normativnych aktov.

V sieti normativnej inflacie tak postupne vznika ,,akysi pohyb v zacarovanom kruhu*.
Navonok sa méze zdat, Ze pestrost’ foriem obchodovania, ¢o je zakonity trend a jeho
pravnej regulacie objektivne spdsobuje potrebu menit ustadlené normativne ramce,
prinajmenej ich postupne a citlivo korigovat’. Zakonodarca vSak ¢asto favorizuje metodu
tzv. zasadnej zmeny pravnych predpisov, a to aj napriek tomu, ze ide o normativnu sféru
kédexu napr. Obchodného zakonnika, ¢im vlastne kodex ako historicky produkt
zékonodarstva strdca svoju legislativnu stabilitu, napokon aj svoje funkéné miesto
V normativnej ststave Statu, ¢im dochadza k jeho postupnej degradacii a anulovaniu.
V tejto suvislosti sa ziada poznamenat, ze uz prof. Jan Krémaf, ako popredna veduca
osobnost’ pri priprave Ceskoslovenskej kodifikacie obcianskeho prava za prvej
Ceskoslovenskej republiky pozadoval a V legislative presadzoval, aby pravne normy
zodpovedali poziadavkam spravodlivosti a prirodzenej slugnostil.

Idea spravodlivosti a prirodzenej slu$nosti predstavuju imanentn(i zlozku prava
(pravnej normy ako pravno-normativnych a d’als§ich pravnych aktov) a jeho pravno-
genetického a interpretaéného zakladu (podstaty). Predstavuju napokon axiologickl
(hodnotovil) stranku prava v takej alebo onakej miere, zavislej na intenzite a doéraze
uvedenych principov spétych s pravom. Pravda existuji aj dalSie relevantné dotyky
a interakcie skumanych fenoménov s normativnou sustavou pisaného prava, osobitne
prava obchodného. V fiom sa integruju ako prvky pisaného tak aj nepisaného prava.
Kuvedenému sa eSte vratim v druhej Casti predmetnej Stidie, najmé s prihliadnutim na
vplyv d’alsich vSeobecne uznavanych faktorov na proces kreovania a zmien slovenského

1 Porovnaj KRCMAR, I.: Pojem préva a idea spravodlivosti. Jejich misto v dile Randové. In:

PRAVNIK 1934, ro¢. LXXIII, s. 565 a nasl.: ,, U Randy snad ¢ast&ji se setkavame s pojmem
piirozené slugnosti, ale také pojem spravedlnosti se vyskytuje hojné.“ Dalej pise: ,, Sledujeme-
li pak Randovy uvahy, kterym rikal uvahy de lege ferenda a kterym dnes rikame spise pravni
politika, pozndme, jak jsou neseny onim heslem justicia rerum publicarum fundamentum, ¢ili
jak usiloval 0 onu konvergenci mezi pravem a spravedinosti, o to, aby to co je prdavem, bylo také
spravodlivé. “ (s. 569). Osobnosti prof. KRCMARE ale aj inym napr. E SVOBODOV], venoval
mimoriadnu pozornost’ predovsetkym V. KNAPP (Cesta Emila Svobodu a Jana Ka¢mare
k pravdé. In: PRAVNIK, 1951, rog. 90, s. 350 a nasl.
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obchodného prava v kontexte pravno-historickych peripetii Slovenska v spojitosti
S dejinami Cs. §tatnosti.

Vyskum problému ako ma legislativa reagovat na prekotné pohyby a zmeny
V pravnom systéme Statu, osobitne pokial’ ide o oblast obchodovania (obchodnych
vzt'ahov), v $irSom zmysle regulacie narodohospodarskych vztahov a procesov, je vo
vSeobecnosti tizko spita s doktrinou vztahu prava a ekonomiky. Nejde len o teoreticky
(ndukovy) problém, ale aj odvodené stvislosti zo skiimaného okruhu ekonomickych
a pravnych vztahov. Treba vSak dodat’, ze v rovine redlnych vztahov sa veci vyvijaju
vzdy inak, nez ako sa nam prejavuju v Stylizovanych, sofistikovanych predstavach, ktoré
s zvdcsa iba potencionalitou skuto¢ného vyvoja.

Fenomén vztahu prava a ekonomiky (a obratene ekonomiky a prava) ich vzajomné
interakcie, vratane vyskumu suvislosti medzi nimi, patri do zakladného vedeckého
poznavania, ekonomickej nauky, v istom zmysle aj pravnej vedy, hoci je nepopieratel'né,
ze tento vztah dosledne vzato, produkuje tiez rydzo pragmatické sféry teoretického
zaujmu. Napr. formovanie a spresfiovanie ekonomickej (hospodarskej) politiky Statu
s vylstenim do konkrétnejsich postulatov pravnej politiky a teda aj tivah de lege ferenda?.

V dejinach vyucby prava na ¢eskoslovenskych pravnickych fakultach, uz aj v obdobi
Rakusko-Uhorskej monarchie bolo mozné zaznamenat' pozoruhodny trend, spocivajuci
vo vedeckom poznavani vplyvu ekonomickych vied na pravny systém, vratane
teoretickych otazok metodologie. Dokazuje to aj skutoénost’, ze na pravnickych fakultach
sa uspesne etablovali katedry narodného hospodarstva, na ktorych pdsobili vyznamni
vysokos§kolski pedagoégovia (univerzitni profesori), ktori v prevaznej miere mali aj
pravnické vzdelanie, napr. prof. Karel Englis (1881-1961), prof. Imrich Karvas (1903-
1981) etc®,

2. VSEOBECNE OTAZKY SLOVENSKEHO OBCHODNEHO PRAVA

Systém prava (pravnej vedy, doktriny), ktory v jednotlivych krajinach
v stredoeurépskom priestore doposial’ pretrvava, bol budovany, teoreticky formovany
av dalSej vyvojovej etape relativne ustaleny. V pedagogickom procese s istymi
vyhradami traktovany sa dnes ocitol pred zasadnou legislativnou vol'bou, ¢i skor primarne
politicko-pravnej recepcie koncepcie, vo vSeobecnosti oznatovanej a vlastne v urcitom
slova zmysle aj akceptovatel'nej ako eurdpska, t.j. so zretelom na vplyv eurdpskeho prava
(prava Europskej unie), tzv. europeizacie narodného prava. Zakladny problém uvedeného

2 Uvedenymi otdzkami som sa zaoberal aj vo svojej §tidii, publikovanej v teoretickom &asopise,

tj. in : Ekonomicky casopis, 61, 2013, €. 5, s. 514-537 pod nazvom : SUCHOZA, J. ,.Vztah
prava a ekonomiky Vv obdobi krizovych situdcii v narodnom hospoddrstve (legislativne uivahy
a podnety) — The Relation of Law and Economics in the period of Crisis in National Economy
(Legislative Reflections and Impulses).
Pozri napr. BAZANTOVA, J. D&jiny vyuky narodniho hospodafstvi jako pravnghistoricky smér
ajeho tvirce Albin Braf In: Pravnéhistorické studie €. 45/1, Univerzita Karlova v Praze.
Nakladatelstvi KAROLINUM, 2015, s. 88 a nasl.
Z mladsej generacie, zaoberajucej sa vedou a vyubou narodného hospodarstva na Karlovej
univerzite v Prahe, je namieste spomenut’ Jozefa Grubera (1865-1925), Cyrila Horacka (1862-
1943), Karla Englise (1880-1961). Emanuela Schindlera (1882-1936) a d’alsich.
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javu spociva v intenzite tohto vplyvu, jeho rozumnej a vyvazenej etapizacie s uréenim
priorit a zachovanim autenticity a historického zmyslu institatov narodného prava®.

Treba vSak dodat’, ze v obdobi dynamickych spolocenskych a politickych premien na
europskom kontinente v 19. storoCi, anového strategického, skor imperialneho
usporiadania (prerozdelenia) velmocenskych ambicii vo svete, dochadza tiez k prijatiu
vyznamnych historickych kédexov sikromného prava, vratane prava obchodného. A teda
k modernej, trvalejSej fixacii pravno-normativneho ramca obchodovania a tvorbe jeho
pravne sofistikovanych modelov, v zdsade dodnes relevantnych®.

V 20. storoci s presahom do 21. storocia, najmé po dvoch velkych svetovych vojnach,
sa vV narodnom hospodarstve jednotlivych krajin prehlbuju a reprodukuju krizové javy ako
napr. velka hospodarska kriza v 30. rokoch minulého storocia ako aj vznik globalnej
finanénej krizy v rokoch 2007 -2008. Prof. Thomas Piketty vo svojej publikacii Kapital
v 21. storo¢i (Bratislava, Vydavatel'stvo IKAR, 2015, ISBN 978-80-551-4248-7) v tejto
suvislosti na str. 515 a nasl. poznamenava: ,,Nova globalna ekonomika so sebou priniesla
vel'ké nadeje (napr. odstranenie chudoby) a zarovenn velki nespravodlivost’ (niektori
jednotlivci su v sicasnosti bohati ako celé krajiny).” Vychadzajuc z novych politickych
a hospodarskych skutocnosti vo svete, ktoré vyraznejsie presahuju do socialnej oblasti
Statov, sa dnes opit’ vynaraju a reprodukuju spolocensky neunosné excesy, trvalo

Noam CHOMSKY, poukazujic na peripetie budovania zikladov ekonomiky niektorych §tatov
(nielen rozvojovych), uvadza: ,, Na zdklade obsahlé dokumentace miiZzeme ucinit obécnejsi
zavér : suverenita chdpand jako schopnost kontrolovat domdci ekonomiku a vstoupit na
mezindrodni trhy na zakladé vlastnich podminek, je klicovym predpokladem hospodarského
rozvoje.“ In: Noam CHOMSKY, Disident Zapadu. Praha, Univerzita Karlova v Praze, 2014,
s. 217, ISBN 978-80-2462629-1.

Kodifikaéné procesy stikromného prava prebiehajuce v stredoeurdpskom priestore su do
zna¢nej miery ovplyviiované historickymi tradiciami raktiiskeho ob¢ianskeho prava (ABGB),
pri¢om v niektorych krajinach (napr. v Mad’arsku), badat’ snahu po komplexnejSom pristupe aj
V uprave prava obchodnych spolo¢nosti, tzv. korporaéného prava. Takl tendenciu dokumentuje
tiez rekodifikovany Obé&iansky zakonnik Mad’arska (zakon ¢. V. z roku 2013 s G¢innost'ou od
15.marca 2014). Porovnaj SuchoZa, J. - Bujiidkova, M. — Cervena, K. — Tres¢akova, D. —
Marjak, D. : Uginnost vybranych pravnych inititutov a ekonomicko-finanénych nastrojov
v systéme regulacie ekonomiky. Kosice, Univerzita Pavla Jozefa Safarika v Kogiciach, 2013, s.
9 anasl.

Pozri tiez zbornik z vedeckej konferencie, Gondosné dr. Pusztahelyi Réka — dr. Juhdsz Agnes
etc. JAVITANDO ES JOBBITHATO ELEMEK APTK. KODIFIKACIOJABAN
(Tanulmanykétet), Kiad6:Novotni Alapitvany Maganjog Fejleszteséért, Miskolc, 2012, 248 s.
Porovnaj d’alej zbornik z vedeckej konferencie STENPIEN, e. — MISKOLCZI BODNAR, P.
etc., A tulajdonatruhazas 6sszehasonlit kereskedelmi és iizleti jogi kérdései, Budapest, 2015,
313s.

V pol'skych koncepciach aj napriek historickej tradicii prava obchodného, danej predovsetkym
prijatim Obchodného kodexu v roku 1934 (tzv. Kodex handlowy ), sa postupne sformovalo do
dne$ného dina platné pol'ské pravo obchodnych spolocnosti, odvijajice sa z osobitného,
pomerne rozsiahleho, relativne komplexného koédexu, oznaCeného ako Kodex spoélek
handlowych z roku 2000. Porovnaj W.J.Katner, Prawo spolek handlowych jako czes¢ prawa
gospodarczego prywatnego (handlowego) — kwestie teoretyczne i legislacyjne. In : Acta
Universitatis lodzienzis. Folia furidica 68, Wydawnictwo Universytetu Lodzkiego, LODZ 2006,
s. 5 anasl. V tom istom zborniku bola publikovana aj stat’ autora tejto §tudie ( Suchoza, J. :
Pravo obchodnych spolocnosti ako stiast’ obchodného prava — teoretické a legislativne otazky,
s. 29 a nasl.).
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ohrozujuce stabilitu a sociadlno-politickli rovnovahu jednotlivych krajin. Tzv. ekonomicka
nespravodlivost’ je negaciou zakladnych hodnét (principov), na ktorych spocivaju pravne
systémy demokraticky zalozenych $tatov.

Imperativ spravodlivosti prava (zakonov), uz klasické rimske pravo definovalo v zmysle
a v spojitosti s vymedzenim, Ze pravo je umenie dobra a slusnosti (spravodlivosti).

V takom vymedzeni prava a jeho interpretaciach napokon bol a aj do dnes$nej doby
je zakomponovany eticky (hodnotovy) rozmer prava. So zretelom na uvedené, teodria
prava sa aj v sicasnom obdobi zaobera zakladnymi dimenziami vztahu fenoménu
spravodlivosti a prava, predovSetkym v zmysle pisaného prava, najmd pokial’ ide
0 zdkony (prip. iné pravno-normativne akty), v ktorych viac alebo menej absentuju
prvky, principy (poziadavky) vSeobecne uznavané a pozadované s poukdzanim na
hodnotové uréenie (obsah) pravnych noriem a Gstavnopravnych prerogativov’.

Fenomén ,,spravodlivosti“, ako hodnotova kategoria prava sa prezentuje a presadzuje
jednak v pravno-normativnej sfére a jednak v aplikacnej praxi, predovsetkym
V interpretacii a aktivizacii (realizacii) prislusnych zakonov a d’alsich pravnych noriem.

6 BARTOSEK, M. : VERRINAE. Vyznam Ciceronovych fedi proti Verrovi. Pro zakladni

problémy statu a prava. Vydala Univerzita Karlova, Praha 1977, s. 161 anasl. Rozlisuje
konanie proti dobrym mravom predkov, ¢omu kore$ponduje vyraz MOS (Mos maiorum,
istituta maiorum a pod.) a vyrazom CONSUETUDO, t.j. pravna oby¢aj, pricom nejde vzdy
0 obycajové pravo, skor o zvyklost’ v zmysle mos maiorum (tieZ consuetudo maiorum). Vedl'a
toho tu stoji vyraz humanitas, aequitas, ius aexempla, ius, aequitas, a edicta, instituta a leges
etc. Pozoruhodné na tom je, Ze Cicero poukazuje na nekalé praktiky, ktorych sa dopustil Verres
a tak vlastne z uvedenej konkrétnej kauzy proti Verrovi odvija svoje uvahy, Ze ,, jako prvni
porusil (zvlasté na Sicilii) nejen normy platného prava, nybrz i ddvné obyceje, uznavané vSemi
jeho predchtdei.“ S. 163. Bartosek k tomu poznamenava : ,, Jednou ze zakladnich vlastnosti
Ciceronovych, kterd se v ném zakotenila jiz od détstvi, kdy od svého déda slychéaval o slavnych
¢inech fimskych hrdint a pfisnych mravech starych dob, byla neobycejna ucta k odkazu predk,
k mravouénym piikladim z fimskych d¢&jin....«
Porovnaj tiez BOHACEK, M. : Nastin prednasek o soukromém pravu ¥imském. I. Uvod — prava
vécna., Praha 1945, Nakladem vlastnim, s. 10 a nasl. Okrem iného tu autor skiima tzv.
,,materialne pramene vzniku stkromného rimskeho prava, pod ktorymi rozumie napr. zékladné
zasady ovladajuce pravny poriadok alebo pomery socialne, hospodarske, historicku tradiciu.*
Autor v tejto stvislosti poukazuje tiez na to, ze ,,prvotna pravna organizécia, ktora vznikla na
uzemi neskorSieho Rima, zjednotenim pastierskych kmeniov latinského pévodu, zrejme pod
etruskym vplyvom, podla tradicie niekedy v polovici 8. storo€ia pred Kristom (vyrastla z prava
obycajového — mores maiorum)“.

7 Porovnaj KNAPP, V. a kol.: Tvorba prava a jeji sou¢asné problémy. Praha : Linde Praha a.s.,
1998, s. 74 anasl.,, ISBN 80-7201-140-5. Pozri tiez BARANY, E. : Hodnoty v pravnom
pozitivizme, In: Gerloch, A., (ed.) Viktor Knapp.: Védecké dilo v proménach casu. Plzefi: Ales§
CENEK, 2014, s. 94 a nasl.

Podobne STURMA, P.: Pojeti spravedlnosti v pravni filosofii a mezinarodnim pravu. In: tamze,
s. 84 anasl. ISBN 978-807380-509-8. Barany okrem in¢ho uvéadza : ,, Ziadna, ani t4 najlepsia
a najspravodlivej$ia norma sa nestane pravom, kym Fudskym konanim, okrem pravneho
obyCaja, rozhodnutim nebude vtelend do pramena prava, ale zvlast’ kvalifikovana
nespravodlivost’ zbavuje pravidlo spravania charakteru pravnej normy, iked ma
vonkaj§iu formu pramena prava, tak ako uc¢i Radbruchova formula.“ Pozri Radbruch, G.,
Gesetzliches Unrecht und Ubergesetzliches Recht, Rechtsphilosophie, Stuttgart 1950, s. 363,
slovensky preklad A.Brostl, G.Radbruch, Zakonné nepravo a nadzakonné pravo. In : OS Forum
obcianskej spolo¢nosti, 1-2, 2005, s. 27-33.
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Podla modjho nazoru existuji viaceré dimenzie a realizatné zoény kategorie
»spravodlivosti® a to s prihliadnutim na sféru jej uplatiiovania.

So zretelom na to, mozno hovorit' predovietkym o socidlnej spravodlivosti
(socidlnom §tate), garantovanej Ustavnopravnym zakotvenim®,

Vo viacerych pravnych normach dafiového prava a rovnako K tomu sa vztahujucej
odborne;j literatire sa skdr vo vSeobecnej rovine nez meritorne, pojedndva o tzv. danovej
spravodlivosti®.

3. UVAHY A PO;NAMKY KU GENEZE SLOVENSKEHO
OBCHODNEHO PRAVA

Vydanim prvého ceskoslovenského Obchodného zakonnika vroku 1991, boli
v byvalom Cesko-Slovensku vytvorené legislativne predpoklady pre rozvoj slobodného
trhu, priCom kodifikdcia obchodného prava bola stcastou Sirsich legislativnych rieSeni
a zasadnych politickych a ustavnopravnych zmien, nastartovanych koncom roka 1989

Pozri ustavnopravnu apravu hospodarskych, socialnych a kultirnych prav (€l. 35 a nasl. Ustavy
SR), napr. pravo na spravodlivé a uspokojujuce pracovné podmienky etc. , najmi tiez
ustavnopravny akcent principov hospodarskej stistavy SR, garantujucej socidlnu a ekologicku
orientaciu trhovej ekonomiky. Problematikou socidlneho §tatu sa najnovsie zaobera PIKETTY,
T.: Kapital v 21. storo¢i (Le Capital Au XXle siécle). Do slovenského jazyka prelozil P.
Fridner a J. Minarik. Vydavatel'stvo IKAR, Bratislava 2015, 749 s., ISBN 978-80551-4248-7.
Ten okrem iného piSe : ,,Nova globalna ekonomika so sebou priniesla vel'ké nadeje (napr.
odstranenie chudoby) a zaroven nesmiernu nespravodlivost’ (niektori jednotlivei su v sti¢asnosti
bohati ako celé krajiny).* (str. 515). Porovnaj tiez Jakub Rékosnik, Igor Tomes$ et aliene napr.
Vojtech Tkag: Socialni stat v Ceskoslovensku. Pravné institucionlni vyvoj v letech 1918-1992,
Vydavatel' Auditorium, Praha, 2012, s. 416, ISBN 978-80-87284-30-8.
®  Napr. STARY, M. a kol. : D&jiny dani a poplatkii. Vydavatel’ Havli¢ek Brain Team, Praha 2009,
207 s. (Stidia Sousa, J. : Dan& a poplatkyv 19. stoleti a za &eskoslovenské republiky v letech
1918-1938, str. 88 anasl.), okrem iného uvadza: ,, v prabéhu 19. stoleti do$lo s rozvojem
finan¢niho prava k nahrazeni koncepce rovné dané ve prospéch principu tzv. darové
spravedInosti a zavedeni danéprostého minima, tzn. minimalnich piijma dosazenych za rok,
pod nez se da neplatila.*
Porovnaj tiez CAHA, J.: Finan¢ni véda a finan¢ni pravo, Brno, 1921, Nakladatelstvi Barvi¢-
Novotny, 106 s. Medzi zasady finan¢no-politické, danovych principov o.i. uvadza tie : ,,zasady
spravodlivosti danovej, tj. zasadu vSeobecnosti a Stejnomernosti. V tejto suvislosti,
s odvolanim sa na Brafa , uvadza: ,, dafové principy su vSeobecné maximy, ktoré vyplyvaji
z ukolu dani vo finanénom systéme i z narodohospodarskej ich povahy, d’alej tiez z etickych
principov, ktoré podla platnych nazorov ovladaju pomer Statu k jednotlivcom.*
Prof. Bab¢ak sa tieZ podrobne zaobera principmi zdafiovania, pri¢om principy suhrne chépe aj
ako danové zasady. Medzi uvedené principy (zdsady) zaraduje princip danovej
spravodlivosti, ktory povazuje za jeden z poprednych. Vychadza z toho, Ze ,,spravodlivost’ je
zakladnym kritériom dafiového systému.”“ Babcak, V.: Danové pravo Slovenskej republiky.
Vydavatel'stvo Ing. Miroslav Mracko, EPOS, Bratislava, 2010, 638 str. ISBN 978-80-8057-851-
0.
Pozri d’alej Karfikova, M.: Postaveni dafiového prava v systému prava. In Acta Universitatis
Carolinae. IURIDICA 3-4/2003, s. 109. Autorka o.i. zdoraziiuje poziadavku na spravodlivé
rozloZenie dafiového bremena.
Prof. ENGLIS, Narodni hospodéistvi, Praha, 1946, ORBIS, 314 str. v makroekonomickej rovine
sa zaoberal aj problematikou tzv. dafiovej inosnosti, predovsetkym osobnej, s. 189 a nasl.
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anasledujucich rokov.® Okrem adapticie novych zdkonov na meniace sa spolocenské
pomery, predovSetkym v ekonomickej oblasti, pravny systém spolo¢ného ¢sl. Statu, bol
v uvedenom obdobi niteny ,za pochodu“ riesit’ a usporiadat’ sustavu a hierarchiu
prakticky zmenenych, historicky prelomovych pravnych javov (kategorii, instititov,
medziodvetvovych interakcii a interpretacii). So vznikom nastupnickych $tatov v roku
1993, sa spéja proces budovania samostatnych pravnych systémov Slovenskej, rovnako aj
Ceskej republiky. Zéakladna ,legislativna vybava“ novych §tatnych celkov, bola
produktom recepcie Ceskoslovenského prava, hoci ani zdedeny c¢sl. pravny systém
neodstranil pocas svojej existencie rezidud pravneho dualizmu, ktory tu bol uz pri
konstituovani &sl. $tatnosti v historickom roku 1918,

V uvedenej suvislosti mi napada, Ze v§eobecne vzato, proces vznikania akoby ,,nového
prava“, sa na naSich uzemiach (v SirSom zmysle v stredoeurépskom priestore), je Casto
spity s fenoménom recepcie prava. Uz neraz v historii prava sa ,presadenie” cudzieho
prava v niektorych Statoch spaja srecepciou prava, Casto aj naoktrojovanou nielen
demokraticky pripravovanou??,

Osobitnu pozornost’ si v tejto stvislosti zasluhuje recepcia eurépskeho prava v statoch
EU®. Zakladnym atributom procesu tvorby prava, je vytvaranie prava (pravneho
poriadku, systému) z vnutornych zdrojov tej-ktorej krajiny so zretelom na historické

10
11

Zakon €. 513/1991 Zb. — Obchodny zakonnik v platnom zneni s u¢innost'ou od 1. januéara 1992.

Zakon ¢. 11/1918 Sb.z. a n. 0 zriadeni samostatného Statu ¢eskoslovenského. Tento ustanovil,

ze vsetky doterajSie zemské a riSske zdkony zostavaju zatial’ (,,prozatim) v platnosti. Ked’ze

zakon prevzal uhorsky a rakusky pravny poriadok, bol ozna¢ovany ako recepény zakon.

Porovnaj HORAK, O.: Vznik Ceskoslovenska a recepce prava. K pravni povaze a vyznamu

zakona ¢. 11/1918 Sb.z. an. In: Pravné historické studie ¢. 38. Univerzita Karlova v Praze.

Nakladatelstvi KAROLINUM, 2007, s. 153 a nasl.

Pozri SROBAR, V.: Osvobodené Slovensko. Pamiti zrokov 1918-1920, svizok prvy.

Vydavatel'stvo CIN PRAHA, 1928, 470 str.

Porovnaj tiez Rath, A.: Unifikécia. In: Casopis PRAVNIK, 1920, ro¢. 59, s. 153 a nasl.

12 porovnaj LUBY, S.: Dejiny sakromného préava na Slovensku. Bratislava,1946, Nakladom
Kniznice Pravnickej Jednoty, str. 59, ,,...naoktrojovanim rakuskeho obcianskeho zakonnika, ¢o
sa stalo patentom z 29.novembra 1852, podl'a ktorého diiom 1. maja 1853 zagal platit’ v Uhorsku
raktsky obéiansky zakonnik. Jeho vlada trvala do 23. jula 1861. Bola to kratka epizoda panstva
cudzieho zakonného prava, po ktorej nastal zase navrat k pravu oby¢ajovému.

13 Porovnaj TOMASEK, M. — T¥¢, V. a kol. : pravo Europské unie. 1. vydéni. Praha: Leges, 2013,

496 str. ISBN 978-80-87576-53-3. Autori sa zaoberaju o.i. povinnostou pristupujuceho Statu

do EU akceptovat’ tzv. acquis Union, predtym zname ako acquis communautaire a V tejto

suvislosti uvadzaju : ,, Timto terminem se oznacuje soubor celého Unijniho prava, které musi
dany stat pfijmout jako zavazné pravo. Zahrnuje nejen pravo primarni a sekundarni, ale

i judikaturu Soudniho dvora, mezinarodni smlouvy, které sou soucasti unijniho pravniho fadu

a také obecné zasady unijniho prava.“ V tejto suvislosti tu v istom slova zmysle mozno hovorit

o0 Specifickej recepcii prava.

Porovnaj tiez Corba, J. — Klugka, J.- Prochazka, R.- Vévrova, V. : Uplatiiovanie eurépskeho

préava na Slovensku. In: Juraj Corba (editor), Eurdpske pravo na Slovensku. Pravny rozmer

¢lenstva SR v Eurdpskej unii. Druhé vydanie. Nadacia KALLIGRAM, Bratislava 2003, s. 215

anasl. ISBN 80-968886-1-7.
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a narodné tradicie danej krajiny. Tu sa dostdvame k vSeobecnému problému (fenoménu)
ozna¢ovaného ako tvorba prava’4,

V tejto stvislosti treba zdoraznit,, ze tak ako vznik Statov je ovplyvneny suhrnom
viacerych determinujuicich pri¢in a okolnosti (vonkajSich aj vnutornych), tak aj
konstituovanie pravneho systému $tatov ma svoje Specifické priciny. Tu neexistuje ziadna
schéma alebo model. Tu nie je na Skodu vSimnut si genézu prava v niektorych
starovekych spolo¢enstvach, ked’ze viaceré pravne javy ako aj ich aspekty z tohto obdobia
presahuju svoj staroveky, ,,archaicky“ ramec a dochadza k ich prenosu, ,,pretaveniu“ do
historicky novsich obdobi stredoveku, ba v niektorych smeroch az novoveku (napr.
niektoré prvky starobylého obycajového prava v dikcii niektorych corpusov — zbierok
obyc¢ajov). Vtomto smere si zasluhuje pozornost’ pravny dokument uhorského
kralovstva zo zaciatku skorého novoveku, prinajmenej eurdpskych rozmerov, ktory je
vieobecne znamy a oznadovany ako TRIPARTITUM®,

Uvedené pravne javy, v uritom slova zmysle juristické artefakty, vratane niektorych
zbierok mestského prava, boli v minulosti objektom pozornosti pravnej vedy (jurisdikcie)
a literarneho spracovania®®.

Osobitnym problémom tvorby prava na nasom Gzemi je vplyv, presah (v ur¢itom slova
zmysle ,,dozvuky*) starobylého slovanského prava. Uvedené problémy a otazky su
Vv ostatnom obdobi predmetom vedeckého poznavania a spracovania viacerych pravnych
historikov prevazne mladych?®.

14 Problematika procesu tvorby prava (tvorby zdkonov) obsahuje v sebe viaceré dimenzie. Na
prvom mieste je to rozmer juristicky, d’alej politologicky, pripadne tieZ sociologicky.
Z uvedenych pristupov nie je mozné vylacit' historicko-pravne (pravno-historické) hl'adisko
poznéavania, konkrétne t.j. ako sa v urcitej historicko-spolocenskej realite generovalo pravo
(pravne normy) a to nielen pisaného ale aj obyc¢ajového prava, jeho Struktirne Casti (zlozky),
ktoré sa postupne presadili ako zarodky rodiacich sa pravnych institatov, t.j. spociatku ako
moralne pravidld. Porovnaj HART, H-L.A.: Pojem prava. The Concept of Law. Z anglického
jazyka prelozil Petr Fantys. Vydavatel PROSTOR, Praha, 2004, s. 157 a nasl., s. 185 a nasl.,
ISBN 80-7260-103-2.

15 Pozri STENPIEN, E.: TRIPARTITUM, Vydavatel'stvo EUROKODEX, Bratislava, 2008, 320
str., ISBN 978-80-89363-24-7.

16 \/ roku 1834 bola vo Viedni vydana publikicia: Johann von Steeger, Darstellung der Rechte und

rechtlichen Gewohnheiten der Koniglichen freyen Stadte in Ungarn. Im Verlage den Bauer und

Dirnbdd. Pocet stran 259.

Pozoruhodnym pravnym dokumentom je supis mestského prava, ktora je povazovana za

najstar$iu pravnu pamiatku na Slovensku. Obsahuje zépisy z rokov 1380-1524, pri¢om od

roku 1451 je pisany prevazne uz v narodnom jazyku. Dokument vydal Vaclav Chaloupecky

pod nazvom ZILINSKA KNIHA, Bratislava, 1934, Nakladom Utenej spoloénosti Safaiikovy,

239s.

V tejto stuvislosti pozornost’ si zasluhuje vedecka publikacia slovenskych renomovanych

pravnych historikov Tomasa GébriSa a Roberta Jagera o “najstarSom archaickom prave nasich

slovanskych predkov usadenych v Strednej Eurdpe a vytvarajucich prvé predstatne Gtvary pod

nazvom Samova riSa, Nitrianske Moravské kniezatstvo a prvy Statny celok zapadnych

Slovanov, nesuci zauzivany historicky ndzov Velkd Morava.” Pod nazvom ‘“NajstarSie pravo

Na  Slovensku?“ Pokus o rekonStrukciu  predcyrolometodského  normativneho

systému. “Bratislava : Wolters Kluwer v spolupraci s Pravnickou fakultou UK v Bratislave,

2016, 311 str.

Pozri recenziu Miriam Laclavikovej a Adriany Svecovej v Geskom &asopise PRAVNIK, rog.

2018, ¢. 6, s. 535 anasl.
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V tejto suvislosti treba dodat’, Ze €sl. pravna historia uz v minulosti sa zaoberala
vedeckym poznavanim slovanského prava, objasiiovala a interpretovala viaceré
historicko-pravne dokumenty, zdkony a corpusy archaického prava, vratane prekladov
zbornikov byzantského prava z gréctiny, napr. NOMOKANON (tzv. Kor¢nije knigy),
EKLOGA, PROCHEIRON a napokon aj vyznamny historicky relikt (pravny corpus),
z posobenia byzantskej misie Konstantina (Cyrila) a Metdda na Velkej Morave
a Bulharsku, t.j. ZAKON SUDNYJ LJUDEM?,

V otazke historickej genézy starobylého slovanského prava a okolnosti jeho SirSich
determinantov, pozornost’ si zasluhuju tvahy o niektorych ¢rtach slovanskej povahy, napr.
zmysel pre spravodlivost’, v ktorych o.i. pojednaval profesor Karlovej univerzity L.
NIEDERLE vo svojom rozsiahlom diele ,,Zivot starych Slovanov. Zaklady kulturnich
staroZitnosti slovanskych* — dil I11., svazek 2, Praha: Nakladom Bursika a Kohouta, 1925,
str. 763 a nasl.

4. ZAVERECNE POZNAMKY A NAVRHY

Prezentované uvahy a navrhy de lege ferenda ohl'adne legislativnej koncepcie noriem
obchodného prava reSpektuji skutocnost’, ze cely problém rekodifikacie stikromného
prava, sa u nas redukuje do dvoch akoby protichodnych zaverov. Podl'a méjho nazoru
tazisko skimaného problému nespoéiva v tom, ¢i zakonodarcovia schvalia jeden
rozsiahlejsi kodex sukromného prava (tzv.megakodex) alebo zotrvaju na pozicii dvoch
koédexov Obcianskeho zakonnika a Obchodného zakonnika. Favorizacia legislativnej
koncepcie (tzv. dualistickej), kore$ponduje unas s historicko-pravnou tradiciou
osobitného koédexu obchodného prava s prepojenim na vSeobecné stikromné pravo (akési
ius commune), v podstate obsiahnuté v Ob¢ianskom zakonniku.

Pri tivahach de lege ferenda, vSak aj nad’alej meritornou zostava otazka, ktoré aspekty
a vztahy viazlice sa na obchodovanie, budu formou kddexu upravené, aka bude miera ich
zakonnej zavdznosti, so zretelom na vztah tzv. prdva heteronomného
a autonomného®®.

Problém kodifikacie sikromného prava a to aj v spojitosti s pravom obchodnym, treba
skimat’ komplexne, pri¢om niektoré stranky tohto problému presahuji do systému teorie
prava (pravnej vedy, nauky, doktriny). K otazke vSeobecne akceptovatel'ného a historicky
podmieneného systému prava (tzv. Strukturalizacie pravnych odvetvi), treba zdoraznit, ze
ustaleny systém prava, ktory sa v stredoeuropskom priestore vytvaral pod vplyvom
francuzskej kodifikacie, tiez raktskej a nemeckej, doposial’ z vdcSej Casti pretrvava.
Uvedeny systém bol budovany a teoreticky formovany postupne, pricom v 19. storo¢i
mimoriadny vyznam pri konstrukcii a formovani vedy sukromného prava, zohrala
nemecka $kola pandektného prava (usus modernus pandectarum).

18 Pozri SATURNIK, Th, Piispévky k $ifeni byzantského prava u Slovanti, Praha : Nékladem
Ceské Akadémie véd a uméni, 1922, s. 33 a nasl. Treba dodat, Ze vedecky vyskum a vyucba
Slovanskej pravnej historie sa uspesne realizovali na Karlovej univerzite najmi po jej
osamostatneni a zriadeni Ceskej pravnickej fakulty v roku 1882. Porovnaj MALY, K.: Jaromir
CELAKOVSKY — Zakladatel univerzitniho oboru &eskych pravnich d&jin, In: Pravn&historické
studie €. 45/1, Vydala Univerzita Karlova v Praze. Nakladatelstvi KAROLINUM, 2015,s. 7 a
nasl. ISSN 0079-4929.

19 Porovnaj KNAPP, V.: Teorie prava, 1.vydani. Praha, C. H. Beck 1995, s. 52 a nasl. ISBN 80-
7179-028-1.
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Treba tiez podéiarknit, Ze v obdobi dynamickych spoloéenskych a politickych
premien na eurépskom kontinente v 19. storoéi, v suvislosti s prijatim historickych
kédexov sukromného prava (vratane pradva obchodného), dochadza k akejsi, kvazi
modernej fixacii normativneho ramca obchodovania atvorbe jeho juristicky
sofistikovanych modelov, v zasade dodnes frekventovanych a pravne relevantnych.

Prvé kodifikacie odstartovali sériu dalSich legislativnych procesov, casto
oznacovanych terminom ,rekodifikacia®“ vo védzbe na koreSpondujice ,,dekodifikacie®.
Dalo by sa povedat, ze v niektorych krajinach prebiehal spontanny kodifika¢ny boom.
Specificka situacia bola v Uhorskej ¢asti Rakusko — Uhorského mocnarstva, ked’ze aj
napriek tvrd$sim, dokonca imperidlnym pokusom Viedenskej administrativy, pravny
systétm Uhorského S$tatu si dlhodobo udrzal akusi autonémiu. V sukromnom prave
dominovalo pravo obycéajové. V obchodnom prave sa presadil samostatny kodex
obchodného prava (Obchodny zakon z roku 1875), ked’ vlastne uz predtym v roku 1840,
boli v Uhorsku prijaté viaceré obchodnopravne predpisy (formou zakonov), upravujuce
obchodné podnikanie®,

Vytvarala sa tu Specificka pozicia uhorského prava, ktoré bolo v zasade konstruované
na principoch obycajového prava. V dosledku uvedeného, slovenské pravo je v urCitom
slova zmysle poznamenané tradiciami uhorského prava (napr. Uhorsky Obchodny zakon
z roku 1875 a nadvézujuce pravne akty platili na Slovensku az do vydania a zadiatku
ucinnosti prvého ¢s. Obcianskeho zakonnika z roku 1950). Tykalo sa to aj uhorského
oby¢ajového prava (tzv. TRIPARTITUM a Docasné sudne pravidla Judex-kurialnej
konferencie z roku 1861).

Dynamika obchodnych vztahov, najmd so zretelom na medzinarodny obchod
a interakcie subjektov v ramci Eurdpskej Unie v stiéasnom obdobi, viak nastoluje nové
pristupy aj Vv chépani prava EU. Suvisi to s otvorenim niektorych novych (skor
staronovych) problémov v otazke vztahu narodného prava &lenskych krajin EU a prava
unijného, so zretelom na prekonavanie ur¢itého napétia a javov, ktoré vznikli v ostatnom
obdobi v rovine legitimity niektorych aktov organov EU (napriklad viaceré rozdielne
pristupy v chapani ustavnopravnej pozicie Eurépskej Unie).

Proces tzv. europeizacie narodného prava by nemal sposobit’ anulovanie a ani vyrazné
oslabovanie a obmedzovanie historickych a ustavnopravnych prerogativov a suverenity
¢lenskych statov EU. Ide tu viak o otizky a problémy, ktoré si vyzaduju osobitny
komplexny pristup.
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2 porovnaj LUBY, S.: Dejiny sikromného prava na Slovensku. Bratislava, 1946, Nakladom

KniZnice Pravnickej Jednoty v Bratislave, s. 159, s. 373 a nasl. Boli to najmd zakony (zakonné

¢lanky) ¢.16/1840 o obchodnikoch, &.17/1840 o priemysle, ¢.18/1840 o verejnej obchodnej

spolo¢nosti, 19/1840 o obchodnych spoloéenstvach a makléroch, ¢. 20/1840 o konkurze etc.
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Slovenska akadémia vied v Bratislave, Ustav §tatu a prava

Kapitalové fondy obchodnych spolo¢nosti po novele Obchodného
zakonnika !

Capital funds of companies after the amendment of the Commercial
code

Abstrakt

Drna 1. janudra 2018 nadobudla ucinnost novela Obchodného zdkonnika, ktorou sa
ustanovenia Obchodného zdkonnika rozsivili o § 217a upravujuci kapitalovy fond z
prispevkov. Aj ked’ Obchodny zakonnik na niektorych miestach pracoval s pojmom tzv.
inych vilastnych zdrojov, vyslovna uprava ostatnych kapitalovych fondov v zakone
absentovala, co v aplikacnej praxi sposobilo viaceré pravne a aj uctovne nejasnosti
ohladom ich tvorby a rozdelovania.

Klicové slova: kapitalovy fond, obchodné spolocnosti, uctovanie, vlastné zdroje
spolocnosti

Abstract

On 1 January 2018, an amendment to the Commercial Code entered into force, extending
the provisions of the Commercial Code to a new provision of Section 217a regulating the
capital fund from contributions. Although the Commercial Code in some places worked
with the term of “other own resources”, the explicit alteration of other capital funds in
the law was absent, which in application practice caused several legal and accounting
uncertainties regarding their creation and distribution.

Key words: capital fund, companies, accounting, company own resources

JEL Classification: K22

! Prispevok vznikol v ramci projektu APVV-15-0456 Dlhodobé a recentné tendencie vyvoja

pozitivneho prava vo vybranych odvetviach pravneho poriadku.
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UVOD

V kapitalovych spolocnostiach sa postupom ¢asu mozu ,nahromadit™ zavizky
spolo¢nosti voci spolo¢nikom (akciondrom), ktori poskytli spolocnosti svoje sukromné
prostriedky. Niektori podnikatelia ich T'udovo nazyvali ,,vklady mimo zakladného
imania”, ktoré sa spravidla uctovali ako kratkodobé ¢i dlhodobé pozicky. Ak st petiazné
prostriedky, ktoré kapitalovej spolocnosti poskytol spolo¢nik (akcionar), zati¢tované ako
pozicka, zvysuju zavazky spolocnosti. To samo o sebe nemusi vyzerat sympaticky najma
pre obchodnych partnerov, banky ¢&i investorov. Pre spolo¢nost’ je dolezité, aby pomer jej
vlastného imania a zavdzkov nebol prili§ nizky. Od roku 2016 totizto novelou
Obchodného zakonnika nadobudli u¢innost’ nové ustanovenia o spolo¢nosti v krize (§ 67a
Obchodného zakonnika), o ma za nasledok, ze plnenia, ktoré v prospech spolo¢nosti v
krize poskytni zdkonom stanovené osoby, nebude moct’ spoloc¢nost’ az do prekonania
svojej krizy vratit’.?

Nakolko zvySenie zdkladného imania je predsa len administrativne pomerne
komplikovany proces, v praxi spolocnici (akcionari) Casto hladali iné alternativne
rieSenia navySenia vlastnych zdrojov spolo¢nosti. Vlastné zdroje financovania majetku
spolo€nosti sa oznacuju aj ako vlastné imanie (§ 6 ods. 4 Obchodného zdkonnika).
Z uctovného hladiska sa strana aktiv musi rovnat’ strane pasiv, nakol'ko kazdy majetok
musi byt’ financovany z ur¢itého zdroja (vlastného alebo cudzieho). Pojem ,,pasiva® nie je
identicky v zmysle sikromnopravnom a Gctovnom, ked’ze v u€tovnictve nim oznacujeme
tak cudzie zdroje (zavizky podl'a Ob¢ianskeho zakonnika a Obchodného zékonnika), ako
aj vlastné zdroje financovania majetku, ktoré podla Obcianskeho zakonnika a
Obchodného zdkonnika za zavizky nepovazujeme. Zakon o uctovnictve vSak pojem
,»vlastné imanie* priamo nedefinuje, ale vyjadruje ho matematicky ako rozdiel majetku
a zavizkov.

S informaciou o vyske vlastného imania a svojich zavizkov sa §tatutarni zastupcovia
spolo¢nosti a ich vlastnici stretavaji minimalne raz rocne, a to v suvahe riadnej uctovne;j
zéavierky. Spolocnost’ je vSak povinnd vyvoj svojej financnej situacie sledovat’ ststavne,
rovnako stav svojho majetku a zavdzkov tak, aby mohla véas zistit’ pripadni hrozbu

Ako vyplyva z dévodovej spravy zakona €. 87/2015 Z. z. k ustanoveniam o krize, u¢elom ich
prijatia bolo zamedzit' poSkodzovaniu veritelov v rdmci konkurzného a restrukturaliza¢ného
konania a posilnit’ zodpovednost  za podnikanie. Ustanovenia o krize maju za ciel ur€it’ pravidla
pre poskytovanie pézi¢iek a uverov spoloc¢nostiam v krize. Osoby spriaznené s tymito
spolo¢nostami maju krizu spolo¢nosti riesit’ najmé zvySenim zakladného imania a nie tym, Ze
procesu konkurzu, ¢i restrukturalizacie na tikor skuto¢nych veritel'ov.

Vyska vlastného imania hovori o tom, aka Cast’ majetku spolo¢nosti pochadza z vlastnych
zdrojov spoloc¢nosti (napriklad vklady spoloénikov do firmy, dary spolo¢nikov v prospech
firmy, zisk firmy). Naopak, vySka zavdzkov hovori o tom, akd Cast majetku spolo¢nosti
pochddza z cudzich zdrojov, ktoré spolo¢nost’ musi niekedy vratit' (napriklad tvery voci
bankam, neuhradené faktury dodévatel'om, nevyplatené mzdy zamestnancom). Vlastné imanie,
rovnako ako aj zavézky, sa sklada z niekolkych zloziek. Vyska majetku sa musi vzdy rovnat’
vyske vlastného imania a zaviazkov spolu. Vsetok majetok teda pochadza bud’ z vlastnych alebo
z cudzich zdrojov. Ak ma firma napriklad majetok vo vyske 30 000 eur a vlastné imanie vo
vyske 10 000 eur, tak ¢ast’ majetku vo vyske 10 000 eur pochadza z vlastnych zdrojov. Zvy$na
cast’ majetku, teda vo vyske 20 000 eur, pochadza z cudzich zdrojov, ktoré spolo¢ne oznacujeme
ako zavazky.
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upadku a prijat’ opatrenia, ktoré hroziaci padok odvratia (pozri § 4 ods. 2 zakona ¢.
7/2005 Z. z. o konkurze a restrukturalizacii a o zmene a doplneni niektorych zédkonov).

Obchodny zakonnik na viacerych miestach pracuje s pojmom tzv. inych vlastnych
zdrojov. Aplikaéna prax signalizovala viaceré nejasnosti ohladom ich tvorby a
rozdel'ovania. Tato problematika sa stala eSte viac aktudlnou, prdve po kodifikovani
ustanoveni o krize spolo¢nosti do Obchodného zékonnika. S cielom vyhnut' sa tomuto
$pecifickému rezimu, s ktorym je spojeny cely rad osobitnych prav a povinnosti, najma
pre clenov Statutarnych organov, moze mat’ spolo¢nost’ zaujem relativne rychlo zvysit
vlastné zdroje. Cielom dopliiujucej Gpravy je, v spojeni s d’al§imi ustanoveniami
predkladanej novely Obchodného zakonnika (zakon €. 264/2017 Z. z.), odstranit’ problém
z aplikacnej praxe a vyjasnit poziciu vlastnych zdrojov spolocnosti. Tato otazka je
nevyhnutne prepojena aj s i¢tovnymi aspektami.*

1. PRAVNA UPRAVA PRED 1.1.2018

Uz pred samotnym legislativnym zakotvenim , kapitalovych fondov z prispevkov* do
§ 217a Obchodného zakonnika, podnikatelia vyuzivali tzv. ostatné kapitalové fondy, ktoré
boli legislativne upravené vylucne v uctovnych predpisoch, za tcelom zvysenia vlastnych
zdrojov akciovej spolo¢nosti alebo spoloénosti s ru¢enim obmedzenym. A to najmi
tymito spdsobmi:

- poskytnutd suma hotovostnych ¢i bezhotovostnych penazi alebo nepenazného
vkladu sa zatétovala rovno ako kapitalovy vklad (et 413),

- poskytnuté sumy boli v uctovnictve vedené ako podzicka, t.j. zavizok voci
spoloénikovi (d€et 365). V mnohych pripadoch, ak uz islo o pomerne vel'ka sumu,
ktora navySovala zavdzky spolocnosti, sa neskor tato suma pretictovala zo
zavézkov voci spolo¢nikovi na kapitalové fondy (ucet 413).

Ako sme uviedli, Obchodny zakonnik uz pred 01.01.2018 na viacerych miestach
pracoval s pojmom tzv. inych vlastnych zdrojov spolo¢nosti, medzi ktoré mézZeme
zaradit’ aj prispevky (v tom ¢ase platnej uctovnej terminolégii ,,vklady*) spolo¢nikov
(akcionarov) do kapitalovych fondov. Z pravneho hl'adiska bola problematicka nielen
tvorba ostatnych kapitalovych fondov, ale najma jej pouZitie. Nazory odbornej verejnosti
na tvorbu, resp. pouzitie ostatnych kapitalovych fondov sa lisili.

V uctovnych predpisoch je tvorba ostatnych kapitalovych fondov upravena od r. 1993.
Podla § 59 ods. 6 Opatrenia MF SR ¢&. 23054/2002-92, ktorym sa ustanovuju
podrobnosti o postupoch UCtovania a ramcovej UCtovej osnove pre podnikatelov
uctujucich v ststave podvojného uétovnictva, v zneni a¢innom do 31.12.2017: ,, Na ucte
413 — Ostatné kapitalové fondy sa uctuju ostatné pernazné kapitalové vklady a nepenazné
kapitaloveé vklady, ktoré pri ich vytvoreni nezvysuju zakladné imanie uctovnej jednotky a
nie je pre ne v predchddzajucich uctoch tejto uctovej skupiny samostatny synteticky ucet.

Dévodova sprava k zakonu &. 264/2017 Z. z. Cast novely tykajica sa fuzii spolo¢nosti upravena
v ¢l. L. bod 18, 24 a 31, ako aj novela zakona o socidlnom zabezpeceni, trestného zakona a
zakona o konkurze a restrukturalizacii nadobudli G¢innost’ dilom vyhlasenia v Zbierke zakonov
dna 8. 11. 2017 a zostavajlica vicsia Cast’ novely nadobudla u¢innost’ od 1. januara 2018 a
niekol’ko bodov az 1. septembra 2018.
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V prospech uctu sa uctuje najmd bezodplatne prijaty majetok od spolocnikov, clenské
podiely v druzstvdach na druzstevni bytovii vystavbu.

Je evidentné, ze t€tovné predpisy do 31.12.2017 pre svoje ucely nazyvali tieto
prispevky ,.vkladmi“, ¢o sa d& povazovat za nedostatocnii presnost’ a jednotnost’
legislativnej terminoldgie, na ktorG sme bohuzial v slovenskom pravnom prostredi
zvyknuti. U¢tovné predpisy vyslovne poéitali s tvorbou ostatnych kapitalovych
fondov, ktoré mohli tvorit”:

e penazné kapitalové vklady a nepenazné kapitalové vklady, ktoré:
- pri ich vytvoreni nezvysuju zakladné imanie i¢tovnej jednotky a nie je pre ne
v predchadzajicich uctoch tejto uctovej skupiny samostatny synteticky ucet
(ako napr. Gcet 412
- Emisné azio, ucet 417 - Zakonny rezervny fond z kapitalovych vkladov),
e bezodplatne prijaty majetok od spolo¢nikov,
o cClenské podiely v druzstvach na druzstevnll bytovt vystavbu.

Pouzitie ostatnych kapitalovych fondov do 01.01.2018 v ti¢tovnych predpisoch
upravené nebolo.

Pravna doktrina taktieZ pripastala tvorbu inych fondov, a to v stvislosti s emisnym
aziom: ,, Emisnym dziom sa pri vzniku spolocnosti nevytvara zakladné imanie spolocnosti,
spolocnost’ nim vytvara rezervny fond, pripadne iné fondy, ktoré vytvara dobrovolne.
(OVECKOVA, O. a kol.: Obchodny zdkonnik. Velky komentdr. Bratislava : Wolters
Kluwer, 2017, s. 1082) ,, Ciastka, ktord vznikne ako rozdiel medzi emisnym kurzom
a menovitou hodnotou, sa oznacuje pojmom , emisné azio“ a je urcend na tvorbu
povinného rezervného fondu alebo fondov, ktoré si bude tvorit' akciova spolocnost pri
svojom vzniku dobrovolne. (PATAKYOVA’, M. a kol.: Obchodny zakonnik, Komentar. 5.
vydanie. Bratislava : C. H. Beck, 2016, ISBN 978-80-89603-46-6, s. 659)

PodPa nazoru ¢asti odbornej verejnosti pred zakotvenim § 217a ,,Kapitalovy fond
z prispevkov“ do Obchodného ziakonnika, bola pripustni nielen tvorba, ale aj
pouzitie ostatnych Kkapitalovych fondov, ato najmid na zaklade nasledovnych
argumentov:

a) Uttovné predpisy chapu pojem vklad $irie, neZ ho chape Obchodny zakonnik. O
vkladoch hovoria nielen v stvislosti so zdkladnym imanim, ale aj v stvislosti napr.
s ostatnymi kapitalovymi fondami na ucéte 413 — Ostatné kapitalové fondy.

b) Vklad do ostatnych kapitalovych fondov je v stlade so zdsadou ochrany veritel'ov
spolo¢nosti. Zvysuje vlastné imanie spolocnosti, ¢im sa zvySuje ochrana veritel'ov
spolo¢nosti.

¢) Je v prospech zasady udrZiavania zakladného imania spolo¢nosti. V pripade, Ze by
spolo¢nost’ dosahovala straty, moze ich uhradit’ z ostatnych kapitdlovych fondov
bez toho, aby musela na ich uhradu pouzit’ zakladné imanie prostrednictvom
administrativne narocnej procedury znizenia zdkladného imania (nesmie sa vSak
znizit pod minimalnu hranicu stanovenu Obchodnym zdkonnikom),

d) Vklad do ostatnych kapitalovych fondov je ovela flexibilnej$i ako vklad do
zékladného imania.
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e) Pri pouziti ostatnych kapitdlovych fondov na zvysenie zdkladného imania® alebo
na thradu straty, sa celkova vyska vlastného imania nemeni, meni sa len jeho
Struktira. Ide len o presun medzi jednotlivymi polozkami vlastného imania.
Ochrana veritel'ov preto nie je ohrozena (FARKAS, R. Dane a uétovnictvo v praxi,
Wolters Kluwer, vydanie 1/2013, ro¢nik 2013, ISSN 1335-7034).

Na opacnej strane sa vyskytli nazory, Ze:

a) Obchodny zakonnik nepozna formu vkladu spolo¢nika do vlastného imania mimo
zakladného imania a blizsie neriesi vklad do vlastného imania mimo zékladného
imania (vklad do ostatnych kapitalovych fondov).

b) Ak spolo¢nik poskytol spolo¢nosti pdzi¢ku (tzn., Ze spolo¢nik v budicnosti
ocCakava vratenie pefiazi), pozicka by nemala byt Gctovana na ucte 413 — Ostatné
kapitalové fondy. Uvedenym uctovanim dochddza k skresleniu skuto¢nosti o
finan¢nej situdcii spolocnosti (napr. o likvidite spolo¢nosti). V stilade s postupmi
uctovania sa poskytnutie pdzicky spolo¢nikom uctuje v prospech uctu 365 —
Ostatné zavizky vodi spolo¢nikom a ¢lenom.®

€) Vyplatenie vkladov z u¢tu 413 — Ostatné kapitalové fondy nie je mozné.

d) Pokial by bolo mozné vytvarat' vlastné imanie hocikedy I'ubovolnym vkladom
spolo¢nikov (akcionarov) do spolo¢nosti formou ,vkladu do ostatnych
kapitalovych fondov®, tak by stracalo akykol'vek vyznam vytvarat’ zakladné
imanie v zdkonom stanovenej vyske. Posta¢ovalo by symbolické uréenie podielov
na spolocnosti.

e) Vklad do ostatnych kapitalovych fondov je bezdovodnym obohatenim spolo¢nosti,
ktoré v ziadnom pripade vlastné imanie spolo¢nosti nezvysuje.

f) Slovensky pravny poriadok umoziiuje akcionarovi zaplatit’ len prispevok do
vlastného imania spolo¢nosti mimo vkladu do zékladného imania, plne v sulade so
Smernicou &. 2012/30/EU o koordinécii ochrannych opatreni, ktoré &lenské staty
vyzaduju od obchodnych spolo¢nosti na ochranu zaujmov spolo¢nikov a tretich
0s0b, a to prostrednictvom (1) zavédzku podriadenosti v zmysle § 408a Obchodného
zakonnika. V Ziadnom pripade sa vSak nejedna o ,,vklad do ostatnych kapitalovych
fondov*. Podl'a slovenského prava mdze akciova spolo¢nost’ taktiez od akcionara
(2) prijat dar, resp. obdobné bezodplatné plnenie.

g) Ostatné kapitalové fondy, vytvorené zo zisku, je mozné vyplatit' spolo¢nikom
(akcionarom) vo forme dividendy z titulu vyplaty Cistého zisku spolocnosti za
predpokladu, ze budu dodrzané vsetky obmedzenia uvedené v § 179 Obchodného
zikonnika (CARNOGURSKY, J. Tvorba a pouZitie ostatnych kapitalovych fondov
podrla slovenského prava, dostupné elektronicky).

Obchodny zakonnik s takouto moznostou vyslovne pocita. Podla § 144: ,, Valné zhromazdenie
moze rozhodnut, Ze nerozdeleny zisk alebo fondy vytvorené zo zisku, ktorych pouZitie nie je
zdkonom ustanovené, alebo iné vlastmé zdroje spolocnosti vykazané v individualnej uctovnej
zavierke vo viastnom imani spolocnosti sa pouziju na zvysenie zakladného imania. Spolocnost
moze takto zvysit zakladné imanie iba pri dodrzani podmienok podla § 179 ods. 3 a 4.
Ustanovenie § 208 ods. 2 sa pouZije primerane.

Nazor Kompetenéného centra finanénych operacii, ktoré bolo zrusené a ¢ast’ jeho kompetencii
sa presunula na Finan¢né riaditel'stvo SR.
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2. PRAVNA UPRAVA PO NOVELE OBCHODNEHO ZAKONNIKA A
UCTOVNYCH PREDPISOV
2.1. Kapitalovy fond z prispevkov de lege lata

Nevyhnutnym predpokladom pre tvorbu kapitdlovych fondov z prispevkov je jej
uprava v zakladateI'skych dokumentoch alebo v stanovach spolo¢nosti. Kapitalovy fond
z prispevkov mozno vytvorit’ uz pri vzniku spolocnosti, kde musi byt kapitalovy fond
schvaleny zakladate'mi alebo pocas existencie spolo¢nosti, kedy jeho vznik schvaluje
valné zhromaZzdenie. Ina osoba ako spolo¢nik (akcionar) nie je opravnena prispevok do
kapitalového fondu poskytnut. Tvorba kapitalového fondu z prispevkov je podmienena
ich splatenim, prevzatie zavdzku na splatenie prispevku nepostacuje.

Predmetom prispevku do kapitdlového fondu moze byt to, ¢o moze byt predmetom
vkladu do zékladného imania (penazné aj nepeiiazné prispevky). V pripade nepeniaznych
prispevkov je nutné postupovat’ analogicky podla pravidiel pre stanovenie hodnoty
nepetaznych vkladov do zakladného imania spolocnosti.” Na splatenie prispevku
akcionara do kapitalového fondu sa primerane pouzijii ustanovenia o vkladoch a za
kapitalovy fond sa povazuje okamihom splatenia.

Splateny kapitalovy fond z prispevkov akcionarov mozno pouzit’ na prerozdelenie
medzi akcionarov alebo na zvySenie zékladného imania, ak tak ustanovuje zakladatel'ska
zmluva alebo stanovy spoloénosti. O pouziti splateného kapitalového fondu z prispevkov
rozhoduje valné zhromazdenie. Ak je vSak spolo¢nost’ v krize alebo ak by sa v dosledku
prerozdelenia kapitalového fondu z prispevkov spolo¢nosti kriza hrozila, kapitalovy fond
z prispevkov akcionarov nemozno pouzit’ na prerozdelenie medzi akcionarov.

Ak sa ma splateny kapitalovy fond z prispevkov akciondrov pouzit’ na prerozdelenie
medzi akcionarov, najneskor v lehote 60 dni vopred sa musi zverejnit’ o oznamenie vyske
jeho prerozdelenia.

Pre pripad, Ze by doslo k prerozdeleniu kapitdlového fondu z prispevkov v rozpore
S ustanoveniami tohto zdkona, ma to rovnaké nasledky ako zakazané vratenie plneni
nahradzajice vlastné zdroje, teda ten akcionar, ktory prijal plnenie z kapitalového fondu
z prispevkov akcionarov v rozpore s ustanoveniami tohto zdkona, je povinny toto plnenie
vratit. Aby sa akcionar tejto svojej povinnosti zbavil, bude musiet’ vediet’ preukazat, ze
plnenie prijal dobromyselne, v tom pripade nebude povinny plnenie prijaté z kapitalového
fondu z prispevkov akcionarov vratit.

Takto zavedena uprava kapitalového fondu z prispevkov akciondrov sa prioritne tyka
akciovych spolocnosti. Vo vzt'ahu k spolo¢nostiam s ru¢enim obmedzenym sa upravuje
znenie § 123 Obchodného zakonnika tak, ze spolo¢nost’ moze vyplacat’ podiely na zisku
alebo rozdelit’ iné vlastné zdroje (napr. kapitalovy fond z prispevkov), ak tym spolo¢nost’
s prihliadnutim na vSetky okolnosti nespdsobi svoj upadok. Na samotni tvorbu
kapitalovych fondov prispevkami spoloc¢nikov sa vztahuji rovnaké podmienky ako
Vv pripade kapitalového fondu tvoreného z prispevkov akcionarov. Platby spolo¢nikom pri
pouziti kapitadlového fondu z prispevkov spolo¢nikov sa spolu s platbami poskytnutymi
spolo¢nikom v suvislosti so znizenim zdkladného imania spolo¢nosti nepovazuju za
vratenie vkladu spolo¢nikom.

7§ 59 Obchodného zékonnika.
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2.2. Uétovné aspekty

V stlade s novelizovanymi ustanoveniami Obchodného zdkonnika tykajicimi sa
kapitalového fondu z prispevkov, vytvorenie kapitdlového fondu z prispevkov sa bude
uctovat’ az vtedy, ked’ bude tento fond splateny, a nie uz vtedy, ked’ spolo¢nosti vznikne
pohladavka voci spolo¢nikovi (dovtedy len na podsuvahe, nie v stivahe).®

Akcionar (spolo¢nik) sice svoj zavdzok voci spolo¢nosti splatit’ prispevok zatuctuje na
ucte 367 — Zavizky z upisanych nesplatenych cennych papierov a vkladov, ale az v
momente, ked’ je vklad splateny. Zrkadlovo, prijimatel’ prispevku (spolo¢nost’) svoju
pohladavku voci akcionarovi (spolo¢nikovi) zauctuje na ucte 353 — Pohladavky za
upisané vlastné imanie (sivztazne s uctom 413 — Ostatné kapitalové fondy), ale az v
momente, ked’ je vklad splateny.

Doterajsie ustanovenie § 59 ods. 6 Opatrenia MF SR ¢. 23054/2002-92, ktorym sa
ustanovuju podrobnosti o postupoch UCtovania a ramcovej uctovej osnove pre
podnikatel'ov G¢tujicich v sustave podvojného Giétovnictva, s Gi¢innostou od 1.1.2018,°
nanovo vymedzuje obsahovu napli Gctu 413 — Ostatné kapitalové fondy: ,, Na ucte 413 —
Ostatné kapitilové fondy sa uctuju periainé prispevky a neperiainé prispevky do
kapitalového fondu z prispevkov. V prospech tohto uctu sa uctuje napriklad bezodplatne
nadobudnuty majetok od akciondrov a spolocnikov, prijaté podiely v druzstvach na
druzstevnui bytovi vystavbu a vydané druzstevné podielnické listy. “ Ustanovenie § 59 ods.
6 v zneni u¢innom od 1. januara 2018 sa prvykrat pouzije na Gctovné pripady, ktoré
zacinaju po 31. decembri 2017. Z citovaného ustanovenia je zrejmé, ze zakonodarca
napokon zjednotil terminol6giu Obchodného zakonnika s G¢tovnymi predpismi a nahradil
termin ,,vklad do kapitadlového fondu* terminom ,,prispevok do kapitalového fondu.

Pouzitie ostatnych kapitilovych fondov do 1.1.2018 nebolo v uétovnickych
predpisoch Specificky upravené. V zmysle § 217a ods. 2 Obchodného zakonnika
kapitalovy fond z prispevkov je mozné pouzit’ len na:

- prerozdelenie medzi akcionarov (spolo¢nikov),
- zvySenie zakladného imania.

Pouzitie kapitalového fondu z prispevkov je po novom upravené v § 27b ods. 4 az
6 Opatrenia MF SR ¢. 23054/2002-92, ktorym sa ustanovuji podrobnosti 0 postupoch

8§28 ods. 5 zdkona &. 431/2002 Z. z. o Gi¢tovnictve v zneni G¢innom od 1.1.2018: ,, Na zdklade

splatenia prispevkov do kapitalového fondu z prispevkov sa uctuje v obchodnej spolocnosti a u
spolocnika alebo akciondra vytvorenie kapitilového fondu z prispevkov podla osobitného
predpisu. V uctovnictve spolocnika alebo akciondra sa splatené prispevky do kapitalového
fondu z prispevkov uctuju ako sucast ocenenia cenného papieru alebo podielu na zakladnom
imani. *
§ 2 ods. 3 Opatrenia MF SR ¢. 23054/2002-92, ktorym sa ustanovujil podrobnosti o postupoch
uctovania a ramcovej uctovej osnove pre podnikatelov Ucétujucich v sustave podvojného
uctovnictva v zneni ¢innom od 1.1.2018: ,, Pri prispevku do kapitdlového fondu z prispevkov
je dnom uskutocnenia uctovného pripadu den splatenia prispevku; den splatenia pri
neperiaznom prispevku je den prevzatia prispevku obchodnou spolocnostou a u akciondra alebo
spolocnika je to den odovzdania prispevku obchodnej spolocnosti.

9V zneni Opatrenia MF SR ¢. MF/14776/2017-74 s G¢innostou od 1. janudra 2018 (Ozndmenie
¢.329/2017 Z. z.).
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uctovania a rdmcovej uctovej osnove pre podnikatel'ov uctujucich v sustave podvojného
uctovnictva, priCom upravené je len jeho pouzitie na prerozdelenie medzi akcionarov
(spolo¢nikov). Ustanovenie § 27b ods. 4 az 6 postupov uctovania upravuje uctovanie
pouzitia splateného prispevku do kapitalového fondu z prispevkov na prerozdelenie medzi
akcionarov v uctovnictve obchodnej spolo¢nosti a v Uctovnictve akcionara. Pouzitie
splatené¢ho prispevku do kapitalového fondu z prispevkov na zaklade rozhodnutia valného
zhromazdenia sa uctuje v uctovnictve obchodnej spoloc¢nosti ako zniZenie ostatnych
kapitalovych fondov (ucet 413).

V suvislosti s tvorbou kapitalovych fondov z prispevkov sa spresnili aj obsahové
nalezitosti individualnej uctovnej zavierky, kde sa k vlastnému imaniu uvadza informacia,
¢i uétovna jednotka vytvorila kapitalovy fond z prispevkov podla § 123 ods. 2 a § 217a
Obchodného zakonnika. V prilohe uctovnej zavierky s nazvom ,, Poznamky k uctovnej
zdvierke*, sa dopihaju informécie, ktoré vysvetluja a dopliiaju sivahu a vykaz ziskov
a strat, o informaciu o tvorbe kapitalového fondu z prispevkov.

2.3. Daiiové aspekty

V praxi sa najCastejSie budeme stretavat’ s tvorbou kapitalovych fondov
u najpocetnejSicho druhu obchodnych spolocnosti, ato spolo¢nosti s rucenim
obmedzenym, kde st spolo¢nikmi prevazne fyzické osoby. Prijem vyplateny fyzickej
osobe (spolo¢nikovi spolo¢nosti s ruéenim obmedzenym) z Gctu 413 - ostatné kapitalové
fondy je su¢ast’ou ostatnych prijmov podl'a § 8 zakona ¢. 595/2003 Z. z. o dani z prijmov
v zneni neskorsich predpisov. Tento prijem si moze danovnik zniZit’ podla § 8 ods. 2
zékona o dani z prijmov o vydavok vo vySke preukazatelne vlozeného penazného
prispevku do ostatnych kapitalovych fondov. Z toho vyplyva, ze u fyzickej osoby pri
tomto postupe nepride k zdaneniu prijmu plynticeho z vyplaty ostatnych kapitalovych
fondov. Opétovne zdoraznujeme, ze pri vyplate prostriedkov z inych vlastnych zdrojov
vSak musia byt’ dodrzané kogentné ustanovenia Obchodného zakonnika a nesmie dojst’ ku
konaniu, ktoré by malo za nasledok vznik takej situacie v spolocnosti, v dosledku ktorej
by sa spolo¢nost’ dostala do krizy.

ZAVER

Doterajsie pravne vakuum ohl'adne tvorby a pouzitia kapitalového fondu spdsobilo to,
ze v praxi ¢asto prostrednictvom kapitalového fondu dochadzalo k umelému vytvaraniu
vlastného imania spolo¢nosti namiesto zaviazkov s tym, Ze kapitalovy fond bol neskoér
zruseny a vrateny spolo¢nikom (akcionarom). Uz pred novelou Obchodného zakonnika
i8lo o postup, ktory bol v rozpore s kogentnymi ustanoveniami Obchodného zakonnika a
Spekulativnu praktiku, ktora skresl'ovala hospodarsku situaciu spolo¢nosti.

Podl'a uctovnych predpisov a Obchodného zakonnika, platnych a ucinnych od
1.1.2018, je mozné tzv. ,.kapitalovy fond z prispevkov” legalne nielen tvorit, ale aj pouzit’.
Vytvorenie kapitdlového fondu z prispevkov musi byt upravené v zakladatel'skej zmluve
alebo v stanovach. Pouzitie kapitdlového fondu z prispevkov podliecha schvaleniu
najvysSiemu organu spoloCnosti, ktorym je valné zhromazdenie. To, Co spoloc¢nici
(akcionari) do spolo¢nosti poskytnii vo forme prispevku do kapitalového fondu, im moze
spolo¢nost’ prerozdelit za podmienok uvedenych v § 217a Obchodného zakonnika.
Rovnako je mozné z kapitalovych fondov zvysit’ zakladné imanie spolo¢nosti.
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Situdciu, ked spolocnost’ kapitalizuje spolocnikmi (akcionarmi) uz poskytnuté
p6zicky ich ,,preuctovanim® do kapitdlového fondu, Obchodny zakonnik ani po novele
vyslovne neupravuje, avSak podla naSho nazoru takémuto postupu ni¢ nebrani.
PredovSetkym v pripade malych spolo¢nosti prave kapitalizacia zavizkov dokaze
spolo¢nost’ zachranit’ pred rezimom ,.krizy®, resp. pred konkurzom. Ak nasledne dojde
k pouzitiu takto vytvoreného kapitalového fondu, opit’ je nutné dodrzat’ nielen podmienky
uvedené v § 217a Obchodného zakonnika, ale aj d’alsie jeho kogentné ustanovenia.
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